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YOK 34
AJIBETOB A.O.,
MarucTpaHT 3 Kypca ropmpgmyeckoro ¢pakynsteta
Cesepo-KaBkasckoro ropHo-MeTanypruyeckoro MHCTUTyTa

(rocysapcTeHHoro TexHonornyeckoro yHupepcmrera)
HayuH. pyk. npogeccop XEBCAKOB A. B.

MPABOBbBIE YCAOBWS CO3AAHS
KOHKYPEHTHOW CPEAbBI B COEPE YIPABAEHIAS
MHOTOKBAPTPHBIMW AOMAMW

PasButue m0060# oTpaciu peiHKa TpeOyeT ee JeMOHOMONMU3auH (32
UCKJIIOYEHUEM TeX cep, TIie MPUCYTCTBYIOT €CTECTBEHHBIE MOHOTIOIUCTHI)
¢ moceaAymnM GopMUpOBaHUEM (Pa3BUTHEM) KOHKYPEHTHOM Cpe/Ibl.

KaroueBbie cioBa: HOpMaTI/IBHI)Ie AaKTbl, SJKOHOMHWYCCKHUEC OTHOLIC-
HUsSA, KPEAUTHO-ACHEKHAA IMOJIUTUKA.

ALBEGOV A.O., KHEVSAKOV A. V.

LEGAL TERMS AND CONDITIONS CREATING A
COMPETITIVE STRATEGY WEDNESDAYS IN GOVERNANCE
MULTIFAMILY HOUSES

Development any industry market demands its demonopolizations
(except for those areas where present natural monopolists) followed by
formation (development) competitive Wednesday.

Keyword: Regulatory requirements acts, economic regulations
relationships, credit and monetary policy politics.

HopMatuBHbIE akThl pa3HBIX YPOBHEH, pEryJdpyloiue Mpes-
NPUHUMATEIIBCKUE U HWHBIE DKOHOMUYECKHME OTHOLIECHUs, AKTUBHO
HCTIONB3YIOT TaKOW 0OBEKT, KaKk KOHKYPEHTHAs cpea, He OIMpPeeIIsist
€ro Kak MpaBOBYIO kKaTteroputo. Takoe MmojokeHne He YIydIIaeT co-
CTOSIHUE KOHKYPEHLIMM B CTpaHe, TaK KaK CChUIKAa Ha HEOIpPEAEeIeH-
HYIO KaTErOPUI0 MOXKET TONBKO 3aIlyTaTh YYaCTHUKOB KOHKYPEHTHBIX
OTHOIIECHUH — pa3BUBATh U MOIICPKUBATH aOCTPAKTHBIN OOBEKT 10-
BOJIBHO TPYAHO.

C comnuanabHBIX MO3UINN «Cpella — 3TO COBOKYITHOCTH YCJIOBHH, B
KOTOPBIX OCYIIECTBISIETCS YeIOBEUECKast AEATETHOCTEY.! TIoHATHIO

"Kanprot U.U. ®unocodus npasa: ydeObuuk. CII6.: FOpuanueckuii
nentp Ilpecc, 2007. C. 250.



KOHKYPEHTHOW CpeJpl yJIelsyIo BHUMaHUE HEJO0CTaTOYHOE KOJIMYe-
CTBO aBTOPOB. OHAKO OBLIHM MOMBITKH JaTh 3TOH aOCTPaKTHOM KaTe-
ropuu omnpezenenue. Tak, mo muenuro H. M. Ycuka, «kkoHKypeHTHAst
cpela — 3TO MHCTUTYLHOHAJIBHBIE YCIOBUS KOOPJIWHAIMM AEATEb-
HOCTH CYOBEKTOB PBIHKOB».” M3 3TOr0 OmpenencHus Cieayer, 4YTo
«TIOHATHE “KOHKYpPEHTHas cpesia” CBSI3aHO C TOCYJapCTBEHHBIM HIIN
pEerMOHAIBHBIM 00pa30BaHUEM, WMEIOIIUM Pa3BUTYI0 HH(ppacTpyk-
Typy, Oojiee uin MeHee YHU(DUIMPOBAHHBIE HHCTPYMEHTHI OI0KET-
HO-HAJIOTOBOM, KPETUTHO-/I€HEKHON MOJUTUKU U COOTBETCTBYIOIINE
WHCTUTYTBD».

3TO ompeesieHHe OTIAMYAETCS OT TOTO, 4TO ObUTO AaHo B. Oiike-
HoM B ['epmanuu 1947 r.: «KoHKypeHTHast cpefia — 3T0 KOHKYPEHTHBIN
MOPSZIOK Ha OCHOBE 3aKOHOJATEJILHO 3aKPEIUIEHHBIX HOPM U MpaBUIl
XO03s5I1ICTBOBaHUS, N3MEHSIOLIUECS 0]l BO3AEHCTBUEM ONEPATUBHOIO
MOHHMTOPHHIA PE3yJbTaTOB pPEaU3alUi YCTAaHOBJICHHBIX Lieneii».’
JlanHOe onpeseneHne He MOXKeT MPAaBUIbHO BOCIIPUHUMATHCS B HAIIH
JTHH, TaK KaKk HOCUT B OOJIbIIEH CTENEHN OrpaHHMYMBAIOLIMIA TOPSIIOK,
YTO €CTECTBEHHO Ui peanuil ['epMaHUM MOCIEBOEHHOTO MEpHO/a.
HecmoTps Ha cymiecTBeHHblE pa3NuuMs B JaHHBIX OIpPEICICHUsX,
MO>KHO CJI€NaTh BBIBOJI, YTO CYIIIHOCTh KOHKYPEHTHOW CpeJibl 3aKIII0-
4aeTcs Bce-TaKH B 00eclieueHNH MeXaHH3Ma KOHKYPEHLHH.

YuuTeIBas 3T0, MOKHO HPENOI0KHUTh, YTO KOHKYPEHTHAs cpe-
Jla — 3TO HE OJIHOPO/IHAsL KaTeropus, OHa COCTOUT U3 MHOKECTBA dJie-
MEHTOB, HallPSIMYIO 3aBUCSIIUX OT COCTOSIHUA PBIHKA, MTPEICTaBIISIO-
uiero cepy oOpamienus ToBapa (pador, yciyr), ero rpaHHil TEppUTO-
puH IpHOOPETEHHS U paclpocTpaHeHus ToBapa (pador, yciyr), KOH-
KypEHTOCIIOCOOHOCTH ToBapa (padoT, yciIyr), HOBEACHHUS yHaCTHUKOB
peiHKa. [Ipy 3TOM y4acTHUKaMU KOHKYPEHTHBIX OTHOIIEHHUSX CIIeay-
€T CUUTATh HE TOJIBKO MPEANPUHUMATENCH, HO U ITyOJIMYHO-TIPaBOBbIE
00pa3zoBaHus, a TAKKE UX JTOJDKHOCTHBIX JIML, TOTPEOUTETCH.

Tak, FO.b. PyOun cunrtaer, 4To «IpeAnoCbUIKH BOSHUKHOBEHUS Y
YYaCTHUKOB PbIHKA KOHKYPEHTHOW (QYHKIMH (POPMUPYIOTCS B Cpele
X Tpo(hecCHOHATBHON MPEeANPUHUMATENBCKON NesSTeIbHOCTH, KO-

2VYeuk H. U. ®opMupoBaHue KOHKYPEHTHON CPe/ibl M KOHKYPEHTHASI 10~
stuka // Teoperndeckast skoHomuka. 2012. Ne4. C. 33-42.

*OiikeH B. OcHOBHbIC MPHHIUIBI YKOHOMHYECKOH MONUTHKH: Hep. C
HeM. M.: [Iporpecc, 1995. C. 429.
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TOPYIO COCTaBIISIET UX OKpykeHHe. [I0CKONbKY C 3TUM OKpYKEHHEM
YCTaHABIMBAIOTCS KOHKYPEHTHBIE OTHOIIEHUS! 1 KOMMYHHUKALUH, 3Ta
cpela UMeeT KOHKYPEHTHBIN XapakTep — €€ CelyeT ONpeAeIuTb Kak
KOHKYpEeHTHYI0 cpeny».* I1o ero MHEHHIO, OHa SIBJISETCS TaKOBOH B
CHJIy TOTO, YTO BO B3AaUMHOMN KOHKYPEHLIMH yYaCTBYIOT BCE BOBJICUEH-
HBIC B HE€ SKOHOMHUECKHE CYyObEKTHI.

Tak»e Hajjo UMETH B BUJY, UTO MTOBEICHNE IPEANPUHIMATENEH B
KOHKYPEHTHBIX OTHOILIEHUSIX MOYKET HOCUTh Kak HOPMaTUBHBIH, TaK U
HEHOPMATHUBHBIN WJTU J1aXKe IPOTUBONPABHBINA XapakTep.

Taxum 00pa3oM, KOHKYpEHTHas cpesia — 3TO COBOKYITHOCTb yCJIO-
BHH, KaK PEryJIHUpPyeMbIX, TaK U HEPETYIUPYEMBIX MPABOM, OT KOTO-
PBIX 3aBUCHT COCTOSIHME KOHKYPEHIIMM Ha pblHKe. OHM ONpenesstoT
OOIIYI0 KapTUHY Ha PBIHKE M OTHOCSTCS K IMOJMTHYECKOH, IKOHOMHU-
YeCKOl, MpaBoOBOW, COLUANBHON cdepaM (yHKIHOHHUPOBAHUS TOCY-
JapCcTBa U KU3HEACATEIbHOCTH 001ecTBa. BOJIBIIMHCTBO U3 yKa3aH-
HBIX YCIIOBHH MPSMO 3aBUCAT OT YCTAaHOBJIEHUH rocyaapcTBa, 3aKpe-
IJIEHHBIX B HOPMAaTHBHBIX aKTaX.

DopMUPOBaHUE COBPEMEHHOM KOHKYpPEHTHOM cpenbl B Poccuu
HA4yaJoch C MOSIBJIEHUS KOMMEPUECKHX OpraHM3alluid C YacTHBIM
KaluTanaoM, MpUBaTH3alMed M JAeMOHOMOIU3AUEN KPYHHBIX rocy-
JAPCTBEHHBIX MPEANPUATHNA. DTH MPOLECCHl HE TONBKO YpaBHUBAIH
KOJINYECTBEHHO HAJIMYKME B XO3SIMCTBEHHOM OOOpPOTE YaCTHBIX KOM-
MEPCAHTOB U TOCYJapCTBEHHBIX MPEANPUATHIH, HO U YCTAaHOBUIM UX
[IPaBOBOE PABEHCTBO Ha OCYIIECTBICHHE NTPEANPUHUMATENIBLCKOH Jes-
TENBbHOCTH, 3aKperuieHHoe BrocneacTsun Koncturymueit PO.

[Ipouecc ogHOBpEMEHHON JETUTHMMM3AllMM YacTHOTO KaIuTa-
7a B 000poTe ¥ IMpoJake rocy1apCTBOM YacTH HAaXOAALIETOCS B €T0
COOCTBEHHOCTH MMYIIECTBa (CPEACTB MPOM3BOJACTBA) TOJOXKMI Ha-
4aJl0 CO3/1aHUsl KOHKYpEHTHOW cpenbl. IlepBbIMM HOPMATHBHBIMH
aKTaMH, PeryJUpYyIOIUMH JaHHBINA Tpouecc, 0bun 3akoHbl PCOCP
oT 24.12.1990 Ne 443-1 «O cobctBennoctu B PCOCPy (yTpatun
cuiy), oT 25.12.1990 Ne 445-1 «O nmpennpusiTHIX U OpeANpUHAMA-
TeNbCKOM AedaTeabHoCcT» (yTpatui cuiry) v oT 03.07.1991 Ne 1531-1
«O mpuBaTH3alMU TOCYAAPCTBEHHBIX M MYHHULMNAIBHBIX MPEANPH-

‘Pyoun 10.b. Uro Takoe KOHKypeHUHs? (BBEJICHHE B TCOPHIO KOHKY-
penrtHoro nosenenus) // Teopust konkypenun. 2014. Ne1 (43). C. 101-126.
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satuii B PCOCP» (yTpaTui cuity), KOTOPBIH B JalbHEHIIEM CMEHHI
Oepnepanbubiii 3ak0H 0T 21.07.1997 Ne 123-®3 «O mpuBaTuzauuu
rOCYJapCTBEHHOI'O UMYILECTBA U 00 OCHOBaxX MPHUBAaTH3AlMU MYHH-
LUNaIbHOTO UMyIIecTBa B Poccuiickoit @enepanum» (yTpaTui CHIIY).

To, uTOo mMpuBaTH3aIMs T'OCYJapPCTBEHHOIO M MYHHUIUMIAIBLHOIO
MMyLIECTBA IOMHMO MAacCOBOIO Pas3roCyJIapCTBIIEHHS POCCUMCKOMN
9KOHOMHUKH HMMeNa OJAHOM U3 IVIaBHBIX LeJIel CO3/1aHne KOHKYpPEHT-
HOHN cpelpl, IpsMO YKa3blBAJIOCh B ['0CYIapCTBEHHOW Iporpamme
MpUBATU3ALUY TOCYAAPCTBEHHBIX U MyHHUIIMIIATIBHBIX IPEANPUATHI B
Poccuiickoit @enepannu, yTBEp:KACHHONW ITOCTaHOBIIEHHEM Bepxos-
Horo Cosera P® ot 11.06.1992 Ne 2980-I (1oKkyMeHT HE pUMEHSET-
csl B cBA3M ¢ u3nanueM Ykasa [Ipesunenta PO ot 24.12.1993 Ne 2284
«O T'ocynapcTBeHHON Mporpamme MpUBaTH3ALMK [OCYIapCTBEHHBIX
1 MyHHLIMOATBHBIX Tpeanpuatuil B Poccuiickoit denepammmy).

Heo0xommumMo oTMETHTB, YTO, HECMOTPsI Ha OONbLIME MPOOJIEMBI,
BO3HUKIIHME B MPOLECCE MPUBATU3ALNY (O YEM HEOJHOKPATHO MHUCa-
JIM ¥ TOBOPHJIM POCCHICKHUE H 3apyOeKHbIC yUCHBIE U CIICLUATICTHI),
LeJIb CO3/1aHusI KOHKYPEHTHOM cpenbl Oblia gocturnyta. Hanmpumep,
mpoeccop C.C. AnekceeB MpsiMO yKa3bIBaeT HA OYEBUIHBIC OIINO-
KM, CAeJaHHbIE TOCYJapCTBOM B IIpOLECCe NMPUBATU3AIMM, KOTIa Ha
MepBOEe MECTO OBUIM MOCTABJIEHBI MOJUTHYECKHE MOTUBBL: «CTpem-
JIeHHEe B 00CTaHOBKE KEeCTKOW OOpHOBI 3a BIACTh JOCTHUTHYTH CKOPO-
ro ycrexa — B KpaTyailne CpOKH, MPSIMO-TAKU MMO-00IbIIEBUCTCKH,
I00HUTHCS BceoOIIel MpUBaTU3aMK U MIEepexoa O0IecTBa B COCTO-
SIHUE TPOLIBETAIOIICH COIMATBbHON CUCTEMBI».” MeXaHUYeCKH 3auM-
CTBOBAJICSI HE BCETJa JYUIIMH 3apyOexHbIi ombIT. OnHAKO BpsI U
KTO ceifuac CMOXKET OIPOBEPTHYTH caM (akT MOCTPOCHHS PHIHOYHOM
9KOHOMHKH B Poccun, 3T0 HEBO3MOXKHO caenaTh 0e3 HaIN4usl KOHKY-
PEHLIMU MEXKIy CyObeKTaMH MPEANPUHUMATEIbCKON AesITeIbHOCTH.

Taxke (HOpMUPOBAHUIO KOHKYPEHTHOH Cpeabl CIoCOOCTBOBAI
pa3pbIB YCTOSBIIMXCS XO3IUCTBEHHBIX CBSI3€H M BOZHUKIINI OTHOCH-
TENILHBIA CyBEpEHUTET CyObekToB PD, criocoOCTBYONIMNIA CO3IaHHIO
JIOKQJIBHBIX PETHOHAIBHBIX PHIHKOB C BHOBb MOSBUBIIUMHUCS TOBapoO-
MIPOU3BOAUTEIISIMH.

S Anekcees C.C. IlpaBo cobcrBernoctu. [Ipobnemsl Teopun. 3-¢ u3fl.,
mpeodp. u pom. M.: Hopma. 2008. C. 158.
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BrionHe MOHATHO, YTO OCHOBHBIM MPaBOBBIM YCIOBHEM (OpPMU-
pOBaHMSA KOHKYPEHTHOM Cpefibl ABISAIOTCS JEKJIapUpyeMbIe B CT. 8 U
34 Koncturyuuu P®D mosokeHus, 00s3bIBAIOIINE TOCYIAPCTBO 00¢-
CIEYMBATh CBOOOY PKOHOMUYECKOH JESITENbHOCTH U MOJACPKUBATD
JIO0OpOCOBECTHYIO KOHKYPEHLMIO IyTeM 3alpeTa HeT00pOCOBECTHOM
KOHKYPEHIIMH 1 MOHOTIOJIN3ALIUHU NPEATPUHUMATENBCKON 1A TEIBbHO-
ctu. Jlo yka3aHHBIX KOHCTUTYUHOHHBIX YCTAHOBJICHUH OBLI MPUHAT
crenuanbHblil HopMaTuBHBIN akT — 3akoH PCOCP ot 22.03.1991 .
Ne 948-1 «O xKOHKYpEeHIIMH U OTPAaHUYEHUN MOHOIOJIMCTUYECKON Jie-
SITETBHOCTH Ha TOBAPHBIX PBIHKAaX», HEMOCPEJCTBEHHO PETYIUPYIO-
L1 KOHKYPEHTHBIE OTHOILLIEHMUS.

CornacHo 1aHHOMY 3aKOHY roCyIapCTBO JA0JIKHO ObLIO chopMmu-
pOBaTh KOHKYPEHTHYIO Cpey MOCPEJCTBOM 3alUThl PbIHKA OT Hera-
TUBHBIX MPOSIBICHUN HETOOPOCOBECTHOW KOHKYPEHIIMH M HE3aKOH-
HOM MOHOMOMM3auH. /)1 3TOro UCMONb30BATUCH U UCTIONB3YIOTCA B
HacTosiIee BpeMsl TakKe Iy OIMYHO-TIPaBOBbIE CPECTBA, KAK aHTHMO-
HOTIOJIBHBIN KOHTPOJIb, OTPAHUYUTEIbHBIE MEPhI, IPEANUCAHNUs, all-
MUHUCTpPATUBHBIE 3alPETHI, BIEKYIINE KaK aIMUHIUCTPATUBHOE, TaK U
YTOJIOBHOE HaKazaHUe.

Cronb XKecTKoe BO3/ACHCTBHE rocynapcTBa Ha OU3HEC MpU pery-
JUPOBAHUH HCCIIEIYEMbIX OTHOIICHUN OOBSICHAETCS TEM, UYTO WHBIE
METO/Ibl PETYJIMPOBAHUSA, XOTS U CYIIECTBYIOT, HE JAtOT TaKOro IO-
JIOKHUTENBHOTO pe3ynbTaTa. MexIyHapoAHBIN OIMBIT OKa3al 3 dex-
TUBHOCTb HCIIOJIb30BaHMsI YTOJIOBHBIX METOAOB 3alLIUTHI MPUHIUIA
(dopmanbHOTO 3ampeTa HeJ0OPOCOBECTHONW KOHKYPEHIIMH U MOHOIIO-
JIM3alUU [IPEeNPUHUMATENBCKON JeATeNbHOCTH (HanmpuMmep, 3aKoH
[llepmana unu Axt Lllepmana (Sherman Act)), cunTaromumiics mep-
BBIM AHTUMOHOIOJNBHBIM (aHTUTpecTOBCKkUM) 3akoHoM CIIIA, mpo-
BO3TJIACHBLINM IIPECTYIUICHUEM MPENSTCTBOBAaHHE CBOOOIE TOPTOBIH
CO3JJaHMEM TpecTa (MOHOIIOJMH) U BCTYIUIEHHEM B CTOBOP C TakKou
LEJBIO).

K mpeumymiecTBaM uMIIepaTHUBHBIX METOJIOB HEpes AUCIO3H-
TUBHBIMH B PETyJIHPOBAHUU KOHKYPEHLUHMH B cdepe yInpaBIeHUS
MHOTOKBapTUPHBIMU JIOMaMU MBI BEpHEMCSA B HACTOSIIEM JHC-
CepTalMOHHOM HccienoBaHuu. OHAKO Mocieayroniee pa3BUTHE
HccIeayeMbIX OTHOILIGHUH MMOKa3al0 HeCoCOOHOCTh rocyaapcTBa



OJTHUMH 3arpeTaMu (pOpMHPOBATH KOHKYPEHTHYIO CpPEly, 4TO IO-
CITY’KUJIO TIPUYMHOM CO3AaHUS HE TOJBKO €IUHUYHBIX MEXaHH3MOB
MOJJICPKKH OTACIbHBIX CYOBEKTOB NpPEANPUHUMATEIbCTBA, HO U
LEJIBIX PAaBOBBIX HHCTUTYTOB, MO3BOJISIOLUIMX OTHOCUTEIBHO Clia-
ObIM KOMMEpCaHTaM HalWTH CBOE MECTO Ha PHIHKE U OBITh KOHKY-
PEHTOCIIOCOOHBIMH.

[lpoBens aHanu3 pa3BuTHA U (POPMHUPOBAHUS KOHKYPEHTHOU
cpensl B chepe ynpaBieHHS MHOTOKBAPTUPHBIMH JOMaMH MOYKHO
clenath BBIBOJX U C(OPMHUPOBATH ONPEICICHUE NTAaHHOW KaTETrOPUH.
Tax, moJi KOHKYpeHmHOU cpedoll 8 3moll chepe CIelyeT MOHUMATh
COBOKYITHOCTH CIJIO)KMBIIUXCS YCJIOBHH, B KOTOPBIX JCHCTBYIOT He-
komMepueckue opranuzanuu (TCXK nmmubo KuiuIHbIe KOOIIEPaTHUBBI
WM MHBIE CIICIUATM3HUPOBAHHBIC TOTPEOUTEIBCKUE KOOTIEPATUBHI), &
TaKKe KOMMEPYECKHE OpPraHu3allii U MHAWBUIYaIbHBIC YIIPABIISIO-
IIMe, UMEIOIIUE Pa3pelIeHe Ha JaHHbIA BH]] JeSITEIbHOCTH, Ipe/iia-
raloliyie HaWIy4llIde YCJIOBUS MO YIPABICHUI0 MHOTOKBapTHPHBIMHU
JIOMaMH, U UX OTHOIICHHUH B ONPECICHHBII MePHOI BPEMEHH 110 TO-
BOJy COTIEPHUYECTBA.

Kpome Toro, aist popMupoBaHusi KOHKYPEHTHO#M cpenbl B cdepe
yIpaBJIeHHs MHOTOKBAPTHPHBIMHU JJOMaMH HEOOXOIUMO CO3/[aHUE Ta-
KUX TPAaBOBBIX YCJIOBHIA, KOTa MPEJIOKEHHs OKa3bIBaTh YCIYTH T10
YIPaBJICHHIO JOMaMH NPEBBICAT CIIPOC HA TAKYIO YCIIYTY.

JI7st 3TOr0 rocyaapcTBY HEOOXOAMMO HE TOJIBKO MPEAyIPEkKIaTh
U IpeceKaTh MOHOIOJIUCTUYECKYIO JEATeIbHOCTh U HETOOPOCOBECT-
HYIO KOHKYPEHIIUIO YITPABIISIONINX OPraHH3aluii, HO U OTPaHHYHBATh
CBOM K€ OpTraHbl H OPraHbl MECTHOTO CAMOYIPABJICHHS B BO3MOYKHO-
CTU KaKMM-TTHOO 00pa30oM HEraTHBHO BIIUSTH Ha KOHKYPEHTHBIE OT-
HotreHus. OTHAKO COCTOSTHUE KIIOTo poHIa ¥ 00CTy KUBAOLIEH €ro
UH(PACTPYKTYPbI, 0COOCHHO B HEOOJBIINX MYHHIIUITATBHBIX TTIOCEIe-
HUSIX, SBJISICTCS IPErpagoi s MPoPecCHOHATIBHBIX YIPABIISIOIINX.
[To-BuaMMOMY, TIOKA TOCYIapCTBO HE OOSKET MECTHOE CaMOYIpaB-
JICHUE CaMOCTOSTEIBbHO, @ HE 4epe3 KOMMEPUYECKHX MOCPEIHHKOB
NPUBECTH BeCh JKWIIOW (DOHJ B HajJIekKallee COCTOSHHE, PealbHOM
KOHKYpEHLIUH B chepe yrpaBieHHss MHOTOKBAPTUPHBIMH TIOMaMU Ha
Oonbuieli Tepputopun PO e Oyxer.
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YOK 34
AJIBETOB A.O.,
MarucTpaHT 3 Kypca ropmpgmyeckoro ¢pakynsteta
Cesepo-KaBkasckoro ropHo-MeTanypruyeckoro MHCTUTyTa

(rocysapcTeHHoro TexHonornyeckoro yHupepcmrera)
HayuH. pyk. npogeccop XEBCAKOB A. B.

HEAOBPOCOBECTHAS KOHKYPEHL S
NPV BbIBOPE YNPABASIHOLLE OPTAHN3ALL
SACTPOVLLMNKAMIN MHOTOKBAPTPHbIX
HKUABIX AOMOB

BakHeWmMM 31eMEHTOM JKMIIMIIHO-KOMMYHAJILHOH cdepbl poccuii-
CKOHM DKOHOMHKH SIBIISICTCSI PHIHOK YIPaBICHHUST MHOTOKBAPTHPHBIMH J0-
MaMH, MpeAcTaBIsIomMi co00if MHOrOOTpaciaeBol KOMILIEKC, IIe Mpel-
MIPUHUMATENbCKas JIeSITeIbHOCTh HalpaBlieHa HA PElIeHHe COIMaIbHBIX
U OpraHU3allMOHHO-TEXHUYECKHX BOIPOCOB, CBSI3aHHBIX C KHIJIUIIHO-KOM-
MYHAJIBHBIM 00CITY>KUBaHHEM HACEITICHUSL.

KuiroueBsble ci10Ba: yrpapjieHne MHOTOKBAPTHPHBIMH JIOMaMH, yIIpaB-
JISIOIIME KOMIIAaHUH, COOCTBEHHUKH JKUIIBIX TOMEIICHHUH.

ALBEGOV A.O., CHEVSAKOV A. V.

UNFAIR COMPETITION
AT A CHOICE MANAGER ORGANIZATIONS
DEVELOPERS TENEMENT HOUSE

In as much as possible element housing and communal services areas
of the Russian Federation economy is the market management apartment
houses of a multi complex, where business activities directed the decision
social and organizational and technical issues housing and public service
population.

Keyword: management apartment buildings houses, manager the
company, the owners residential premises.

OT60op yrpaBisIonIeii opranu3auy 0e3 yaeTa MHEHHUSI COOCTBEH-
HHUKOB TIOMEIIEHUH WM TMOTEHITHATHHBIX COOCTBEHHUKOB 3aKpeIis-
eTcs (peqrepaabHBIM 3aKOHOATEIeM He TOJIBKO B CIIyYasx, O KOTOPBIX
MBI TOBOPHIIM B TpebIAyIIeM raparpade HacTOSAIIETrO JTUCCepTaIlH-
OHHOTO uccienoBanus. [lonyuuB pazpenieHue Ha BBOJA B dKCIUTyaTa-
LIME0 MHOTOKBAapTUPHOTO JI0Ma, 3aCTPOUIIIMK CAMOCTOSITEBHO TPUHHU-
MaeT pelIeHne 00 YIIPABICHUH dTUM JOMOM.
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[Ipu xenanuu u B coorBercTBUU co Ctanmapramu u llpasunamu
OCYIIECTBJICHHUS JEATEILHOCTH 110 YIPABICHHIO MHOTOKBAPTHPHBIMU
nomamu, ycranoBiieHHbIMH [loctanoBnenuem [pasutenscrBa PO «O
MTOPSZIKE OCYIIECTBICHUS IEATEFHOCTH 110 YIIPABICHHIO MHOTOKBap-
TUPHBIMH JOMaMID, 3aCTPOUIIIMK MOKET CaMOCTOSITCIIHPHO TPHUHSTH
Ha ce0s (QyHKIUM yhpaBisolel opranu3anuu. MHaye OH Harpas-
JIeT 0epTy NPOPEeCCHOHATLHOMY YIPAaBISIONIEMY U MPHU AKIICIITEe
3aKJIFOYaeT ¢ HUM CPOYHBIM JIOTOBOP YIPABJICHUS MOCTPOCHHOTO H
BBEJIEHHOTO B DKCILTyaTaIllli0 MHOTOKBAPTHPHOTO JIOMA.

CTOpoHO# TOTOBOpPA B 3TOM CITydae SIBJISIOTCS HE COOCTBCHHUKH
TIOMEIICHUH, a caM 3aCTPOMIINK, KOTOPHIM HE OyAeT MOJIb30BaThCs
yciyramu yrpasisitomieii komnanuu. COOTBETCTBEHHO, YCIOBHS JI0-
roBopa OyAyT CTaHAAPTHBIMU, & O OOJIbIIECH KOM(MOPTHOCTH MPOKH-
BaHUs TOBOPUTH He puxoautcs. [Ipu peructparuu nmpas Ha moMerie-
HUS 3aCTPOUIINK BBIXOJUT U3 JIOTOBOpA YNPABICHUS MHOTOKBAPTHP-
HBIM JIOMOM, OJTHAKO JaKe MOCIe TOTO, KaK BCe COOCTBEHHUKH 3ape-
FUCTPUPYIOT CBOE MPaBO, OHM HE BIpaBe OYJIyT W3MEHHUTh YCJIOBHS
JIOTOBOpA yIpaBicHUs.®

Takxke 3acTpOHUIMK B HAPYIIEHHE KOHKYPEHTHOTO 3aKOHOMA-
TENBbCTBA MOKET ITEePeIaTh YHEPTeTUUYECKYIO0 CETh, MOJBEICHHYIO K
MHOTOKBapTUPHOMY JOMY (ZO0MaMm), B COOCTBEHHOCTb CO3JIaHHOTO
YM I0PHINIECKOTO JINIA, KOTOPOE€ MOHOMOIBHO OyeT CHabXaTh TOM
SHEpropecypcaMu, moyyyas npu 3ToM J0X0/. JedcTBUTeNbHO, 10 OT-
HOIICHUIO K JKUTEISIM TaKUX JOMOB yKa3aHHAs OpTraHU3aIlMs CTaHO-
BHUTCSl €JIMHCTBEHHBIM TMOCTABIIMKOM TOBapa (3HEPropecypcos), T.e.
ee nons coctaisier 100% Ha sToMm peiake. [loaTtomy, naxke ecnu K
YIIPaBIEHUIO MHOTOKBAPTHUPHBIM TOMOM TIPUIET IpyTas yIpaBsio-
masi OpraHu3anys, y Hee He OyJeT BO3MOXKHOCTH OTKa3aThCs OT yC-
JIyT COOCTBEHHUKA ceTH. TakuMm o0pa3oM, 3aCTPOUIIUK H3HAYAIEHO
CO3J/IaeT CUTYaIIUI0, KOrja, (POPMaAIILHO HE HapyIlask KOHKYPEHTHOIO
3aKOHO/IATEJIbCTBA, MOXKHO (PAKTHUECKU 3aHUMAThCS HEJT0OPOCOBECT-
HOM KOHKYPEHLIUEH.

[lo MHEHHIO CHEeNHaTuCTOB, OTCYTCTBHE MEXaHHW3Ma BBIOOpA

®Koseipesa C.H. Vmpaenenue HoBocTpoiikamu // KunuirHo-koMmy-
HaJIbHOE XO3SIMCTBO: OyXraiTepcKuil yder u Hanoroodnoxenue. 2012. Ne 6.
C. 23-35.
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COOCTBEHHMKAMHU TIOMELICHUH YNPaBJISIONIe OpraHu3aluy WiId ee
KOHKYPCHOTO OTOOpa KOMIIEHCHPYETCSl HE3HAUYUTEIbHBIM CPOKOM
JeUCTBUSL JIOrOBOpa yNpaBieHHs (TpuU Mecsua)’, KOTOPhIH MOYHO
MpeICTaBUTh, KaK MPOMEXKYTOUHYIO 3KcIUTyaTauuio oObekTa. [lpm
9TOM BBEJEHHBII B 3KCIUTyaTallMI0 MHOTOKBApTHPHBIN JOM Iepe-
XOJUT B yNpaBJeHHE, KaK MPAaBUIIO, K UMEIOIIEHCs Yy 3aCTpOHIINKA
adPuIMpoBaHHON yNpaBisomell oprannzanuy. Takoe MoyoKeHne
JlaeT 3aCTPOMIIUKY BO3MOXKHOCTh PEIIUTD Ppsif MpoOiIeM, CBI3aHHBIX
KaK ¢ nepeaayeil 00beKTa, TaK ¥ ¢ BO3MOKHOCTBIO MPSMOM WM OTIO-
CPEI0OBAHHOM IKCILTyaTallel TOIBKO YTO MOCTPOEHHOTO MHOTOKBap-
THUPHOT'O I0Ma, 4TO0, 0€3yCIOBHO, BBITOJHEE C TOUKH 3peHHs OM3Heca.
VYnpasineHue TOIbKO YTO CAAHHBIM B KCIITyaTal[l0 MHOTOKBapTUP-
HBIM IOMOM TpeOyeT MeHbIIIE 3aTpart, YeM yIpaBIeHHE BETXUMH CTPO-
SHHMSAMH MPOILIOr0 BEKa, B KOTOPbIE HEOOXOJMMO CHUCTEMAaTHYeCKU
BKJIa/IBIBATh 3HAYUTEIbHBIC CPEACTBA HA PEMOHT H 00YCTPOHCTBO.

Kpome Toro, Heo0X0IMMO yUUTHIBATh KOHTUHTEHT JKWIIBLOB, TaK
Kak B OoJbIIeH CBOEH Macce TpakaaHe, MPHoOpeTaroiie HOBOE JKH-
JIbe, B OTJINYME OT TeX, KTO MPUBATU3UPYET CTAPOE, — OTHOCUTEIILHO
COCTOSITENTbHBIE JIIOIH, M TIPOOJIEM C OIIIaTOW KOMMYHAIIBHBIX YCIIYT U
coJiep>KaHusl 00IIEero MMyIecTBa MHOIOKBAPTUPHOTO JJOMa Y yIpaB-
JISIIOIIMX OpTaHU3alnii He ObIBaeT.

B HekoTOphIX cilydasx MECTHbIE OpraHbl BJIACTH HUTHOPHUPYIOT
00513aTENIbHOCTh NPOBEJCHHSI OTKPBITOrO KOHKypca YIpaBIsoOLIen
OpraHu3allly, U 3aCTPOUIIMK WM BHIOpaHHAs UM YIPaBJISIIOLIAs Op-
ranuzanysi 6e3 BpeMEHHOT'0 OrPaHUYCHUS YIPaBIIeT MHOTOKBAPTHP-
HBIM JJOMOM.

JHannoe Oe3nelicTBHE MECTHOW BIIACTH SIBISETCS HApyLICHUEM
KOHKYPEHTHOI'O 3aKOHOJATENIbCTBA, TaK KaK 3TO NMPUUYHUHSIET Bpea
WHBIM CyOBEKTaM Ha PBIHKE YIMPaBICHUS MHOTOKBAPTUPHBIMHU JI0-
Mamu. [Ipuyem npeanucanus TeppuTopHaibHbIX yrnpasieHuidi ®AC
Poccun o npekpaiiennu HapyleHHi aHTUMOHOIIOJIBHOIO 3aKOHOa-
TEJILCTBA U COBEPILEHHE JCHCTBUH, HANPaBJICHHBIX Ha o0eclieueHne
KOHKYPEHLIUH, T.€. 0OBsIBICHHE KOHKYpca Mo 0TOOpY YIpaBiIsIOLIeH
OpraHu3alyy AJsl YIpaBIeHUS MHOTOKBAPTUPHBIM JIOMOM B COOT-

"Ilapamnos B.B. 3ammTa nHBecTHIMI B HOBOCTPO#iKH // T1oArOTOBICHO
JUld cipaBo4YHOI npaBoBoii cuctemsl «Koncynsrantllntocy, 2014.
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BercTBuM ¢ TpeboBanusMu JKK PD, He Bcerna BHIMONHAIOTCA, a JUIS
BOCCTaHOBJICHUS IIPaB YYaCTHUKOB PBIHKA HEOOX0IUMO cyieOHOe pe-
menue. [Ipu 3ToM ATUTENBHOCTD Mpoliecca BOCCTAHOBIEHHS KOHKY-
PEHTHBIX TPaB HAXOJIUTCS B MPSAMOM MPOMOPIIMH C UMYILIECTBEHHBIMHU
MOTEPSMU KOHKYPEHTOB, KOTOPBbIE BO3MECTUTh B JalbHeimeM OyaeT
HepeanbHO. Kak nmpaBuito, Bce orpaHuuuBacTcsl rpadom ist opra-
Ha MECTHOT'O CaMOYIIPaBJICHHUsI, BOBPEMS HE OOBSBUBIIETO OTKPHITHIH
KOHKYPC M0 0TOOPY YHpaBIIsIoLIell OpraHu3amuy.

3ayacTyl0 KOHKpETHBbIE YaCTHBIE YIPABISAIONIME OpraHU3alyH,
CKa)XEM TaK, MO HEMOHSATHBIM MPUYMHAM CTAHOBATCS (paBOpUTAMU
OpPraHOB MECTHOI'0 CAMOYIIPAaBJIEHHUS U MOIY4aloT IPU 3TOM HEKOTO-
prle npedepeHnrn Kak UMYIIECTBEHHOT0, TaK U HEMMYIIIECTBEHHOTO
Xapakrepa.

Tax, npu nposeaennu nposepku komuccueit ®AC Poccnn peiHKa
OKa3aHUs yCIyT M0 YIPaBIEHUIO MHOMOKBApTUPHBIMH AOMaMH B Io-
poae Mypome ObIJI0 yCTaHOBJICHO, YTO MIPH HATMYHH Ha JAHHOM PBIH-
K€ HECKOJIBKUX X035HCTBYIOIINX CYObEKTOB MECTHBIE OPTaHbl BIACTH
MIPEIOCTABISAIOT MPEUMYIIECTBEHHbIE YCIOBUS OCYILECTBICHUS Jes-
TENBHOCTH TOJIbKO 071HON koMmaHuu — OO0 «OIK». JlanHbie npede-
PEHILIMHU BBIpayKAJIUCh B TIepeiaue yKa3aHHOW OpraHu3anuu B 6€3B03-
ME3IHOE MOJIb30BaHUE MOMEIICHUS, HaXOISIIErocsi B COOCTBEHHOCTH
MyOIMYHO-TIPaBOBOTO 00pa30BaHuUsl, a TAKXKe B JEHCTBUAX, HAIpaB-
JICHHBIX Ha NPUBJIEYEHNE BHUMAHU 3aCTPOMININKA U HAaCEJIEHHsI TOPO-
na Mypowma k yciyram uckmountesbHo OO0 «OJIK».

[Iposepstomme ®AC Poccun ycTaHOBHIM, YTO B pe3yibTare 3a-
KJIFOUEHHsI YCTHOTO COTJIAIIEHUs] MEXAY aJIMUHHCTpalueidl ropoaa
Mypoma, KYMU, MVIT «MIL XKKX» u OO0 «OJJK» nocnennemy
OBUIM CO3JaHbl MPEHMYILECTBEHHBIC YCIOBHS XO3SIMCTBEHHOM Iesi-
TENBHOCTH Ha PhIHKE OKa3aHWs YCIYyT MO YIPaBJIEHUIO MHOTOKBap-
TUPHBIMH JIOMaMM B rpaHuIiax Mypoma, 4TO MpHUBENIO K OrpaHHdYe-
HUIO KOHKYPEHIUH.

Taxux ciaydaeB B Poccin MHOKECTBO, U 10 OObEKTUBHBIM IIPUYH-
HaM aHTUMOHONONbHBIN opran (PAC Poccun, yKOMIUIEKTOBAH MpH-
MepHO 3,5 ThIC. CIyXallluMH) HE MOXET BOBpEMs IpeceKaTb Takue
HEIMpPaBOMEPHBIE NEHCTBHSI OPraHOB BIACTH, 3aCTPOMILMKOB U YIIPaB-
JIAIOUINX OpraHu3alui.
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[To MHEHHIO TPaBOBEIOB, CBOOOIHASI KOHKYPEHIIUS SIBISIETCS CU-
HOHUMOM CBOOOJIBI BEIOOpA, CBOOOBI MPEeINPUHIUMATENBCTBA U CBO-
00161 BBIX0/12 HA PBIHOK, 4TO (JOpMabHO 3aKperuieHo B Koncturynmn
P®.# CooTBEeTCTBEHHO, €CIIM MPEANPUHUMATETb HE HIMEET BO3MOXKHO-
CTH BBIUTH Ha PBIHOK U3-3a NPEMSITCTBUM, KOTOPBIE €My yCTaHABIMBA-
eT 100 XO3sIMCTBYIOLIHNA CYOBEKT, TMO0 YIOITHOMOYEHHBIH rocyaap-
CTBEHHBIH OpraH, WM OpraH MECTHOTO CaMOYIPaBJICHUS, CTPAAalOT
MOTPEOUTENH, TaK KaK y TE€X, KTO 3aHsUI PHIHOK, HET HE0OXO0AUMOCTH
OBITH A PEKTUBHBIMY, MTPEJIaraTh 0ojee IMUPOKUI ACCOPTUMEHT yC-
JIYT 110 HU3KUM LIEHaM U JTy4Ilero KayecTsa.

Jiist Toro uyToOBI H30€XKaTh TAKKUX MOCIEICTBUI Ha PHIHKE YIPaB-
JICHUSI MHOTOKBapTHUPHBIMU JTOMaMH, HEOOXOAMMO MpHIaBaTh OTHO-
LICHUSM, BO3HHUKAIOIIUM MEXAy OpraHaMd MECTHOW BJAacTH M 3a-
CTPOUIIMKAaMH 110 TIOBOJLY BBOJIA B DKCILTyaTallMi0 MHOTOKBAPTHPHBIX
JIOMOB M MX YIIpaBJIeHUs, OOJIbIIE TPAHCIAPEHTHOCTH, YTOObI CBEIe-
HUS O IPUHSITHHU K YIIPABICHUIO HOBOCTPOHKOW JOBOIUIIUCH JIO KaXkK-
JIOTO TMOTEHIHAJIBHOTO COOCTBEHHHMKA MOMEIIECHHsI B CHAIOMIEMCS B
9KCIUTyaTallMi0 MHOTOKBAPTUPHOM JIOME U JI0 KaKI0U YIPaBIISIOLIEH
OpraHu3anuu, padoTaromei B 5TOM peruoHe.

[loka MOXHO TOJBKO KOHCTaTUPOBaTh, YTO HA HAYAJILHOM JTaIle
IKCIUTyaTallid MHOTOKBapTUPHOIO JIOMa FOBOPHUTH O KaKOU-IHOO H0-
OpOCOBECTHON KOHKYPEHLIMH MEXIY YHPaBISIOIIMMUA HEBO3MOXKHO,
TaK Kak OHa 3aMeHeHa aOCOJIOTHBIM MPAaBOMOYMEM 3aCTPOMIIMKA Ha
BBIOOp KOHTparenTa. OJTHAKO CJIeAyeT YUUTHIBATh, YTO Y 3aCTPOHILIUKA
WM TIPUHSBIIEH MHOTOKBapTHUPHBIN IOM YIIPABISIIONICH OpraHu3aluy
€CTh TOJIBKO TPU MECSa, YTOOBI HAAIUTh MPOLECC OOCTYKUBAHMS
JKUJIBLIOB B 3TOM JIOME, U TIPH ATOM HET HUKAKUX TapaHTHi, YTO Mmocje
OKOHYaHUSI CPOKa JAOT0BOpa JaHHAS OPTraHW3alrsi CMOXKET 3aKIIOUUTh
HOBBII goroBop. [IpensarcTBueM 3ToMy MOXKET CIYKUTh MO0 Heyaay-
HOE y4yacTHe B OTKPBITOM KOHKYpCE, IPOBOJAUMOM OPraHOM MECTHOTO
caMoympaBJeHUsl, OO pelieHne COOCTBEHHHKOB XHJIBIX IMOMeIle-
HUI B 00CITY’KHBAacMOM JOME, €CIU TIOCIeTHHE BHIOEPYT HHOM CIOCO0
yIpaBJIeHHs WK 3aKII0YaT JOTOBOP C APYTOi OpraHn3amuei.

$Kossipesa C. H. 3actpoituiuky 00 ynpaBieHHH MHOTOKBAPTUPHBIM JI0-
MoM // CTpOMTENbCTBO: OyXraiTepcKuil yder u Hayorooonoxkenue. 2012.
Ne6. C. 2-3.
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OnHako 31ech CIEAyeT OTMETUTh, YTO BONPOC BbIOOpa caMux
KHJIBIIOB HE CTOJIb aKTyaJleH, TaK Kak BBOJ JI0Ma B OKCILTyaTalrIo He
O3HaYaeT MOJyYeHHE KUIIbLAMU 3aperduCTPUPOBAHHOIO TpaBa co0-
CTBEHHOCTH Ha »wuiible noMenienus. CornacHo ct. 219 I'K PO mpa-
BO Ha JKWJIOE TIOMEIIEHHE, SBIIONIeecs 00BEeKTOM HEIBHKUMOCTH,
BO3HHMKAET HCKIIOYUTEIBHO C MOMEHTa PErHCTPAall MU HE MOXKET
BO3HHUKHYTb /10 BBEICHUS 00BEKTa B OKCIUTYyaTaIHIO, 38 HCKIIOYCHH-
€M clly4aeB, MPSMO YCTaHOBJIECHHBIX 3aKOHOAATeNbCTBOM. COOTBET-
CTBEHHO, JKUJIBLIBI, TIOJIYYUB MPABO BIAJACHUS U MOJIH30BAHUS KUIBIM
MOMEIIEHNEM, COOCTBEHHHUKAMH YKa3aHHBIX OOBEKTOB HEABHKHMO-
CTH HE SIBJISIFOTCSI.

Bpems conep:kaHust 00ILIero WMyHIeCTBA MHOTOKBAPTHPHOTO
J0OMa BO3HUKAET TOJBKO Y COOCTBEHHHKA MOMEILEHHS B STOM JOME
(4. 3 cr. 30 KK P®), kak u nmpaBo coOCTBEHHOCTH Ha Hero. Takum
00pazoM, BO3MOKHOCTb YUacCTHs B YIPaBJICHHH OOILUM HUMYIIECTBOM
MHOTOKBAapPTUPHOTO JOMa TpayKAaHe MOJy4aroT TOJIBKO IMOCTE pPeru-
CTpallMy NpaBa COOCTBEHHOCTH Ha ToMelleHus. bonee Toro, He 3a-
KpEenuB IOPUIMYECKH MpaBa COOCTBEHHHMKA HAa TOMEIICHHE, HEBO3-
MO’KHO OTIPEJICIUThH KOJIMYECTBO OJIOCOB, KOTOPBIMH 00JIaiaeT aH-
HBIH CYOBEKT, TaK KaK 3TO KOJINYECTBO MPOIOPLHOHAIILHO €TI0 J10JIe B
00I1IeM UMYIIECTBE ¥ 3aBUCHUT OT IUIOLIAIM TIOMELICHUSI.

Jleranuzanust mpaBa cOOCTBEHHOCTH OOJIBLIIMHCTBA KHIBIOB (00-
nee 50%) oObIYHO TpeOyeT 3HAUMTEILHO OOJBIIEr0 BPEMEHHU, YeM
TpU Mecsla, HECMOTPsl Ha MPaBO MOCIETHHUX Cpa3y MOCie Moiyye-
HUS pa3pelIeHus] Ha BBOJ B AKCILTyaTalui0 MHOTOKBAPTUPHOTO AOMa
perucTpupoBaTh CBOe MpaBo coOcTBeHHOCTH (cT. 16 DepepanbHOTO
3akoHa oT 30.12.2004 1. Ne 214-®3 «OO6 y4acTuu B JI0JIEBOM CTPOH-
TEJILCTBE MHOTOKBAPTUPHBIX JIOMOB M MHBIX OOBEKTOB HEABHIKHMO-
CTH M O BHECEHHH M3MEHEHHH B HEKOTOPBIE 3aKOHOAATENbHBIC AKThI
Poccuiickoii deaepanuun»’).

JUnist 3a1KThl MHTEPECOB CTOPOH B YKa3HOM JIOrOBOpE HE00X0au-
MO YBEJIMYHTH CPOK BBEJICHHS MHCTHTYTa JUIEH3UPOBaHUs, TeM 00-
Jiee 4TO B CPOYHOCTH €r0 MPUMEHEHHSI HET HUKAKOH HEOOXOAMMOCTH.

?TamboBckoe YDAC Poccun 00s13am0 aqMuHHCTpaluo ropona Kup-
caHoBa 0OBSIBUTH KOHKYpC Ha yrpasicHue qoMoM // Peruon®AC. py: cailr.
URL: www. regionfas. ru/64/7270 (nara oopamenus: 11.02.2016).
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[IpakTrka TMIEH3UPOBAHUS PA3IMYHBIX Cep NPeATPUHUMATENbCKOM
JeSITebHOCTH TIOKa3bIBAET, YTO AaHHBI HHCTUTYT HUKOTa HE pela
mpobJeM KauecTBa U HAJACKHOCTHU IIpoliecca U3rOTOBJICHHUS TOBAPOB,
BBIMOJIHEHUS PA0OT U TPEOCTABICHUS YCIIYT.
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YOK 34 [347; 349.2]
AJIBOPOB A. 4.,
Mmarucrpaut PreOY BO
«CeBepo-KaBka3ckui ropHO-MeTannypruieckmim MHCTUTYT
(rocysapcTBeHHbINi TEXHONOrMYECKMI yHMBEPCHTET)
HayuH. pyk. g-p top. Hayk, npodpeccop KOKOEBA J1. T.

MPABOBBIE BOMNPOCbHI SAKAIOHEHNS AOTOBOPA
HEABVOKMMOCTUN U EFTO SHAYEHUE

B crarbe aHaNM3MpPyOTCS OCHOBHBIEC IIPABOBBIE BOMIPOCHI 3aKIIFOUCHHUS
JIOTOBOpA HEIBIKMMOCTHU M €r0 3HaYE€HUE KaK B TEOPHUH, TaK U Ha MPAKTH-
Ke. ABTOpP PacKpbIBaeT IMOHITHE JIOTOBOPA, €0 CIOXKHbBIE KOHCTPYKIUHU U
TIPABOBOM MOPAOK 3aKIFOUCHUS U PACTOPIKEHHUS.

KaioueBble cJIoBa: J0OTOBOp, IOPUANYECKUH (DAKT, HEIBHIKHUMOCTS,
CTOPOHBI, COIIALICHUS CTOPOH.

ALBOROV A.D., KOKOEVAL.T.

LEGAL ISSUES OF CONCLUDING A REAL
ESTATE CONTRACT AND ITS MEANING

This article examines the main legal issues of concluding a real estate
contract and its significance both in theory and in practice. The author
reveals the concept of a contract, its complex structures and the legal
procedure for concluding and terminating.

Keywords: contract, legal fact, real estate, parties, agreements of the
parties

B coBpeMeHHBIX YCIOBUSIX Pa3BUTHSI rpaxkjaaHckoro mnpaBa Pd
oco0oe 3HAYECHHE HMEIOT BOIIPOCHI 3aKJIFOUCHHUA JI0IroBOpa HEIABH-
s)kuMocTH. [1o cBoe#t cyTH ero peaym3amus TECHO MEPerIeTaeTcs Co
CMEXHBIMU BOIIPOCAMHU OTPACIIEBOr0 3aKOHOAATEIHCTBA B PEIICHUN
KOTOPBIX COTPYAHUKAMHU Kaeapbl TPYIO0BOTO U MPEANPUHIMATETh-

CKOTO ITpaBa MPeICTABICHBI ONPE/IC/ICHHbIC HayIHbIE pa3paboTku. '’

W Koxkoesa JI. T., Uemxkemon C. P., Oxucaesa O.B., I'aiitosa JI. X. M. Ha-
yuHas mkona. Braaukaskas, 2018; Xyraesa JI. T., [{3aroesa M.P., Uemxke-
MoB C.P. IIpon3BoAcTBEHHBIN ayTCOPCHHT C TOYKH 3pPEHHs HaJIOro00IoxKe-
Hust // Bectauk CeBepo-OCETHHCKOIO TOCYAapCTBEHHOTO YHUBEPCHTETa
umenu K. JI. Xeraryposa. 2013. Ne4. C. 503-506; Kokoesa JI. T. Mexuy-
HapOJIHO-IIPABOBbIE KOJUIM3UM UCTONb30BaHus ausuHra. M., 2019; Toryso-
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JloroBop sBiIsieTcs CpeACTBOM HHAMBUTYAJIbHOTO PErYJIMPOBaHUS
OTHOLICHUI MEXIy OTAENbHBIMHU JIMIAMHU U NPUOOpEeTaeT 3HaueHHE
IOpUANYECKOTOo (pakTa ¢ MOMEHTA ero 3aKioueHus. JloroBop 3aximo-
YaeTcsl MOCPEJCTBOM HampaBieHUs opepThl (MIPEIOKEHHS 3aKII0-
YHUTh I0TOBOP) OAHOM U3 CTOPOH M €€ aKkuenTa (IPUHATHUS [IPEII0oKe-
HUS) ApyToil cTopoHoii (1. 2 ct1. 432 I'paxnanckoro Konekca PD), — B
nanpHeiimem ['K PO." Tlopsmok 3akioueHHs JOroBopa peryaupy-
ercst riaBoii 28 'K P, HOpMBI KOTOPOH OTpakaroT 3aKJIFOUEHUE J10-
rOBOpa KaK OMpPEEICHHBINA MPOIECC — CHCTEMY JIEHCTBHI CTOPOH B
XO/JI€ COTJIaCOBaHUs YCIOBUH 10rOBOpA.

CorunacHo HopMe 1. 1 cT. 432 'KP®, noroBop cuuraercs 3aKiro-
9€HHBIM, €CITH MEXITy CTOPOHAMHU, B TpeOyeMOM B TIOIJICKAIIIUX CITY-
Yasx (opMe, TOCTUTHYTO COTJIALICHUE IO BCEM CYLIECTBEHHBIM YCIIO-
BHSM JIOT0BOpa. Eciy He JOCTUTHYTO COTJIAIIEHHE MO CYIIECTBEHHBIM
YCJIOBUSM JIOTOBOpPA, JIOTOBOpP HE CUMTAETCS 3aKiIo4€HHBIM. MHOE
Jeno — HecoOmoaeHue GopManbHbIX TPeOOBaHHUH, ONPEACTEHHBIX B
3aKOHE WJIN COIIAIEHHEM CTOPOH.

[TockobKy MOMEHT 3aKJIIOUEHHS JOTOBOPA, IO O0IIEMY MTPABHITY,
COBIIAIa€T C MOMEHTOM MOJY4EHUs JIUIOM, HallpaBUBIIUM odepTy,
e€ akmenra (1. 1 cr. 433 'K P®), T0 dopma moroBopa He OTHECeHa
K €r0 KOHCTUTYTHUBHBIM 3JIEMEHTaM, TO €CTh HE SBJISIETCS HEOOXOH-
MBIM YCJIOBHEM IIPU3HAHMsI OTOBOpa 3aKitoueHHbIM. Kormna MoMeHT
3aKIIFOYEHHS IOTOBOPA OTpeensieTcst HopMoi 1. 1 ¢t. 433, HecoOuro-
neHre (opMbl 10ToBOpa BIEUET IS CTOPOH MTPABOBBIE TTOCIIECTBHS,
olpesieNsieMble B COOTBETCTBHH €O CT. cT. 162, 165 'K P®. byksans-
HO€ TOJIKOBaHHE YKa3aHHOW HOPMBI ITO3BOJISIET CAENATh BEIBOJ O TOM,

Ba M.b., Lxubunos K.M. OTrpanuyeHue g0roBopa IMOCTaBKH OT JPYTUX
Pa3HOBHJIHOCTEH KYIUIU-TIpOJaku // AKTyajibHble IpoOiemsbl mpasa. Bia-
nukaBkas, 2018. C. 257-262; Tory3oBa M.b., T'aititoa JI. X. M. [IpaBoBas
periaMeHTanus coOoeHUsI OPOKEpPOM TalfHBI ITPY COBEPIICHUHU CJ/IEJIOK Ha
pbIHKE IeHHBIX Oymar // [IpaBo m rocymapctBo: Teopusi u npakrtuka. 2018.
Ne3 (159). C. 114-117.

" Terncos C.A. O mopsiike 3aKiIOUeHHUs JOroBopa //AKTyajbHbIC BO-
npocsl rpaxkaanckoro mpasa / Ilox pen. M.U. Bparunckoro. M., 1998.
C. 248; Kommenrapuit yvactu 1 'K P® / O6wm. pen. B. /1. Kapnosuua. M.,
1995. C. 403.
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YTO B Cllydae HECOOMIOICHHS YCIOBICHHON (POPMBI JOTOBOp HE CUU-
TaeTCs 3aKITI0YEHHBIM. 2

CrenoBatensHO, 00yCIIOBIICHHAS coramieHueM Gopma J0roBopa
MMeeT KOHCTUTYTHBHOE 3HaUCHHE, a 3aKOHHAs (hopMa Takoro 3Haue-
Hus He umeer. [lo-BuauMoMy, Takoe pasininue 0ObsICHIETCS TeM, 4TO
€CIIM KOHTPAreHThl J0rOBOPUIMCH 00 ompezeseHHol (hopMme CBOEro
COIJIAIICHHS, TO MPUIAAIOT (OpPME 3HAUYNUTENBHYIO POJb U coOmoe-
HHUE 00YCIIOBJICHHOH ()OPMBI SIBJISIETCS CYLIECTBEHHBIM YCIIOBHEM HX
JanbHennero B3aumoaencTeus. Takum oOpaszom, ¢opma gorosopa
HMMeeT KOHCTUTYTUBHOE 3HaYeHHE (KOTa OHA YCTaHOBJICHA COTJIalie-
HUEM CTOPOH) ¥ HE UMEET TaKOT0 3HA4YEHUsI (€CIIM OHA MPeayCMOTpe-
Ha HOPMaMH 3aKOHa).

[Ipexne 4eM OCTaHOBHUTBHCS HA Pa3jIMuMAX B IIPABOBBIX MOCIEI-
CTBMAX HapyLIeHUs (JOPMbI JOrOBOPA, YCTAHOBICHHON 3aKOHOM WM
COIJIAIIEHHEM CTOPOH, HEOOXOIUMO CHeNaTh CICAYIOIIEE 3aMeUaHue.
[Tomoxkenus . 2 ct. 162 'K P® ompenensiror, 9To HECOOITIOICHIE
MIPOCTOM MHUCbMEHHON (hOpMBI ClesNKH BiIEYET €€ HeleHCTBUTEIb-
HOCTb B CIIy4asiX, yKa3aHHbBIX B 3aKOHE WJIM COTJIAIlleHUH cTOpoH. [lo-
cieHee (CorjameHne CTOPOH) BO3MOXKHO JIMIIb [P YCTaHOBICHUN
JOTOBOPHOT'O NPaBOOTHOLICHUSI MEXIYy KoHTpareHTamu. C Ipyroi
cTOpoHbL 4. 2 1. 1 cT. 434 T'K PD comep’uT npaBuiio, 4To €clid CTO-
POHBI IOTOBOPHIINCH 3aKJIFOUUTH IOTOBOP B ONpeAeIeHHON (hopme, OH
CUNTAETCS 3aKJIIOUCHHBIM I1OCIIC NPUAAHUS €My YCIOBJIECHHOH (op-
MBbI. DTO mpaBmiio (cT. 434) UMeeT CreuaNbHbI XapakTep 10 OTHO-
LICHUIO K TIOJIOKEHHUSIM CT. 162, TOATOMY HOAJICKUT IPHUOPUTETHOMY
MIPUMEHEHHUIO.

VYuuThIBas TOT QaKT, 4TO MPABUIIO, COAEprKaleecs B 4. 2 1. 1 cT.
434, sBnsieTcs UMIIEPAaTUBHBIM, CTOPOHBI HE MOT'YT 3aKJIFOUUTH COTJIa-
LIEHUE, KOTOPOE COAEP K0 Obl yCIOBUE O IPUMEHEHUH ITOCIICACTBUM
HEICHCTBUTEIIPHOCTH CHEJIKA IPHU HECOOMIOACHUM HMMHU IPOCTOH
MTUCbMEHHOH (OPMBI, B KOTOPYIO JOJDKEH OBITH 00JI€UEH 10rOBOP MO
TpeOOBaHHUIO OJTHOTO M3 KOHTpareHToB (wim obownx). Ecim xe Takoe
yciioBHe OyeT BKJIFOYEHO B JOTOBOP, OHO SBJISIETCS] HUYTOXKHBIM (CT.
168 'K PD).

12Kommentapuii uactu 1 'K PO / O6uias pex. B. JI. Kapriouua. M.,
1995. C. 403.
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JIBOSIKMIT TOAXOM K OIpPENENICHUIO0 3HaueHUs (OPMBI JOTOBOPA
MpEeAOIpEAesieT pa3Hble MPABOBLIC IMOCIEICTBUS NPU HAPYIICHUH
TpeOoBaHMiA, MPEABABISCMbIX K popme. HecoOumoieHre nucbMeHHOM
(hopMbI TIOTOBOpA, HE UMEIOIIIEH KOHCTUTYTHBHOTO 3HAUCHHUS, JINIIIACT
CTOPOHBI IIPaBa CChUIATHCS B MOATBEPIKACHUE JOTOBOPA U €ro YCJo-
BHUI Ha CBUAETEILCKHE MTOKA3AHUS TUOO0 BICUYET €r0 HEAEHCTBUTEIb-
HOCTB (B CJIy4asix, IPSMO yKa3aHHBIX B 3aKOHE U (WJIM) COTJIAIICHUH
cTopoH). [lo oOnieueHus cornaieHus B yCTAaHOBICHHYIO (hOpMYy, KOT-
Jla OCJICAHSIS BBICTYAET YCIOBUEM MPU3HAHUS JOTOBOPA 3aKII0UEH-
HBIM, M@Ky CTOPOHAMHU BOOOIIE HE BO3HUKAET MPABOBOU CBS3U 00-
2080pHO20 XapaKTepa.

EnuHCTBEHHBIM CIIOCOOOM 3alllUTHI TIPaB «IPOJABIAY», Iepe-
JIABIIETO BEIllb, HO HE IMOJYYUBIIETO 332 HEE MOKYIHYIO IIeHY, OyIeT
NPEABSIBICHUE BUHIUKAIIMOHHOTO MCKA WM KOHAUKIMOHHOTO HCKA.
[IpaBo Ha mpenbsBICHUE BUHIMKAIIMOHHOTO MCKA MPOAABEI] UMEET,
€CJIM MepeAaHHasl BEIllb SIBJISCTCS HHANBUAYATU3UPOBAHHOM U COXpa-
HUJIACh B HATYPE y MOKYMNATesl, BO BCEX OCTATIbHBIX CIyUYasx BOZMOXK-
HO TpeOOBaHKE M3 HEOCHOBATEILHOTO oOorainieHus. TpedoBarp yra-
ThI 00YCJIOBJICHHO!N CyMMBI IIPOJIABEID) HE MOXKET B CUITY OTCYTCTBHS
JIOTOBOPa KYIUTU-IIPOAAKU KaK TAKOBOTO.

[IpoTuBOMONOKHAS CUTYALHs CIIOKUTCSI, €CITU CTOUMOCTD Tepe-
JlaBaeMOI'o0 UMYyIIEeCTBA MpeBbimaeT 10-KpaTHBIA pa3Mep yCTaHOB-
JIGHHOM 3aKOHOM MHHHMMAJIbHOHN OIIAThl TPYJA, U CTOPOHBI B CBOEM
COTJIALIICHUH HE OTpee/nian (opMy TOroBopa. B cOOTBETCTBUHM C 4.
21 1 cr. 161 'K PO takoii 1oroBop 10oykeH OBITh 3aKII0OUYEH B MIPO-
CTOW MUCHbMEHHOU opMe, a HecoOIroIeHre e€ BICUET /s TIPO/IaBIia
TOJIKO HEBO3MOXKHOCTh CCHUIATHCS B MOJATBEPKACHHUE TOTOBOpa U
€ro yCJIOBUN Ha CBUETEIbCKUE MMOKA3aHUs, HO HE JTUIIAET €To MpaBa
MPUBOINTH MHChMEHHBIE W HMHBIE JoKazaTenscTBa (m. 1 cr. 162 T'K
P®). EcrecTBeHHO, Takoe MOJOKEHHUE B OOJIbIICH CTEIICHH OTBEYACT
HHTEpecaM MpoaaBIia.

WNuaue pemiaercs BOMPOC O MPABOBBIX MOCIEACTBUIX HAPYIICHUS
YCTaHOBJICHHOW 3aKOHOM HOTapHajibHOH (POPMBI JIOTOBOpA U HECO-
OJIFOJICHYSI HOTAPUAIILHOU (POPMBI, MPEITYCMOTPEHHOM COTJIANICHUEM
cTOpoH. PaccmoTpeHHe 3Toro Bompoca sIBJISIeTCs BAXKHBIM H HEO0XO-
JTUMBIM, TIOCKOJIBKY CTOPOHBI JOTOBOPA KYILUIU-TIPOAaKU HEIBUKUMO-
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CTH MOTYT IPEAYCMOTPETH JUIsl 3aKIH0YaeMOro 1I0roBopa HoTapHaib-
Hy1o ¢popmy. Ecniu HoTapuanbHas ¢popMa He MMeeT KOHCTUTYTHBHOTO
3HavYeHus], e¢ HecoOMoIeHne BIEUYET HUUTOXKHOCTh JoroBopa (m. 1
ct. 165 I'K). Cratbs 165 'K P® comepxur 1. 2, npexycMaTpuBaro-
L1 BO3MOKHOCTh TaK Ha3bIBAEMOT'0 «HCLIETIEHUsD MPHU ONpeaeIIeH-
HBIX OOCTOSITENBCTBAX CIENOK, KOrJa HapylieHoO TpeOoBaHUE O HO-
TapuansHoi popme. Kak crnpaBemmBo 3ametunn M. U. Bparunckwuii,
€CJIY MOCJIEIOBATENBHO MTPUIEPKUBATHCS IPUHIINIIA — HEUCTIOJIHEHNE
TpeOoBaHmii 0 PopMe, ONPEICIIEHHON COTJIAIIICHUEM CTOPOH, BJICYET
MPU3HAHUE CIETKU He3aKItoueHHOH, To 1. 1 ¢T. 165 'K PO moanexut
OTrpaHUYEHHOMY NPUMEHEHHUIO, TO €CTh TOJBKO B CIydasX, KOrja Ha-
pylieHo TpeboBaHue 0 (opMe, yCTAHOBICHHOM 3aKOHOM. '

[Tonoxxenus m. 2 cr. 165 pacnpocTpaHSOTCS TOJIBKO HA HEAEH-
CTBHUTEJIbHBIC CIICNIKU, O YEM CBUACTENLCTBYET U (POPMYITUPOBKA yKa-
3aHHOW HOpMBI. [Ipu HapymeHnn HOTapHalbHOW (OPMBI, UMEIOLIEH
KOHCTUTYTHBHOE 3Ha4eHHEe, HU OJIHa M3 CTOPOH JOrOBOpa HE BIIpa-
BE 00paTUTHCS B CYJ 3a €ro «UCIEJICHHUEM», TaK KaK MPUHYKICHHE
K 3aKJII0YEHHIO JIOrOBOpa SIBJISIETCS HapyILIEHHEM TaKOro MpUHIUIA
IpaXJaHCKOTO MIpaBa, Kak cBo001a 10roBopa.

Taxum oOpa3om, U B ciiydae, KOTAa KOHTPareHThl PeIvIn «ysKe-
CTOYUTH» TpeOOBaHMS K (OpME 3aKIII0YaeMOro JI0roBopa U 00Jiedb
CBOE COTJIallleHNE B «HOTapUalbHyI0 (GopMy (KOraa 3Toro He Tpedyer
3aKOH), HO HOTApUAJIBLHO HE yIOCTOBEPUIIH, OHU CYXarOT KpPyr BO3-
MOYKHBIX CPEJICTB 3aIlIUThl CBOUX HHTEPECOBy.

[IpencraBnsercs, yTo NpUBENEHHBIE TPUMEPBI HATJISIHO TOKA3bI-
BAaIOT, YTO MOJXOJ 3aKOHOAATENs, YCTAaHABIUBAIOIIETO pa3HbIe Mpa-
BOBBIE MOCJIEJCTBHUS IIPH HECOOIIIOJJICHUH MTUCbMEHHOM (OPMBI AOTO-
BOpa B 3aBUCHMOCTH OT YCTaHOBJICHHMS (WJIM HE YCTAHOBJICHUS) 00s-
3aTeJIbHOCTH TMOCJIEHEN B 3aKOHE, HE OTBEYAET MHTEpPEcaM OTHEb-
HBIX JIUI U OOIIECTBA B EJIOM U IPOTHBOPEUYUT OCHOBHBIM Hadajiam
IPaX/1aHCKOTO 3aKOHOJIATEeNIbCTBA (2 MMEHHO — HapyIlIaeT MPUHIIUII
MpU3HAHMUS PAaBEHCTBA YYAaCTHMKOB TpakJaHCKMX OTHouleHuit). He-
00X01MMO, YTOOBI HeCcOOII0IcHNe TpeOoBaHMit 0 (hopMe BIEKIIO OJTU-

3 bparunckuit M. U., Burpsiackuii B. B. JloroBopHoe mpaso. M., 1997.
C. 252.

“Muxaiinosa T.H. [ToHsTHE HEABUKUMOTO UMYIIECTBA B POCCHUCKOM
rpakaaHckoM npase. CIenku ¢ HeABKUMOCTbI0 // 3akoH. 1999. Ne4. C. 22.
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HAKOBBIE MTPABOBBIE MTOCIEACTBUA, HE3aBUCUMO OT TOTr'0, YCTaHOBJIEHA
MUCbMEHHast (JopMa 3aKOHOM HITH OTIpeJiesieHa COrlallieHueM CTOPOH.
[TockonbpKy mOCneaCTBUS, YCTAHOBIEHHBIE B CT. €T. 162, 165 'K PO,
SIBIISIIOTCS OoJiee OJIarONpHUsITHBIMU Il TOOPOCOBECTHBIX YYaCTHU-
KOB I'PaXKIaHCKOTO 000pOTa, MO3BOJISIOT UM BCECTOPOHHE 3alIUTUTD
CBOM MHTEPECHI, TO MOKHO PEKOMEHI0BaTh UCKIIOUNTH U3 I 'pakaan-
CKOT0 Kojiekca HopMy 4. 2 1. 1 cT. 434. VckitoueHnune yka3zaHHOW HOP-
MBI 00ECTIEYUT eANHOO0OPa3HOEe MPUMEHEHHE HOPM, OIPEelsOIInX
MIPaBOBBIE MOCIEICTBHSI HECOOIIOACHUS (DOPMBI JOTOBOPA.

Kaxnas u3 cTopoH OyAyliero I1oroBopa >KelaeT yIOBIETBOPUTD
CBOU MTOTPEOHOCTH, KOTOPBIE OTJIIMYHBI OT SKOHOMUYECKHUX HHTEPECOB
KOHTpareHTa Io ClejKe, 03TOMY 3aKJIIYEeHHEe JOroBOpa — 3TO pe-
3yJbTaT MpeaBapUTEIbHBIX (YacTO JUIMTENBHBIX) 00CykIeHuid. Emé
B JIpeBHeM PuMe npu 3aKiI04eHUN KOHTPAKTOB TPeOOBAIOCh COOIIO-
JICHUE OIpeleNICHHON (POPMBI Il TOTO, YTOOBI 3aKIIIOYEHUE JIOTOBO-
pa SICHO OTJINYAJIOCh OT MPOCTBIX MPEIBAPUTEIBHBIX IEPETOBOPOB U
cornameHui. I B COBpeMEHHBIX YCIOBUSAX Pa3BUTHUS PHIHOYHBIX OT-
HOIIIEHUH YCTAHOBJICHUE OIPEIEIEHHON (DOPMBI CICIOK 00YCIOBIIC-
HO HEOOXOANMOCTBIO KOHTPOJIS 38 COBEPIICHUEM CIENOK, HMEIOIINX
0co0oe 3HaYeHUE AJISl YACTHBIX JIUIL M TOCYIapCTBa, U MOTPEOHOCTSIMU
rpaXJaHCKOro 00opoTa (Harmpumep, A 4€TKOro MOHUMAaHUS COAep-
KaHus clienku e€ ydacTHuKaMu). [lpu aToM opma caenKu He JoIK-
Ha 3aTPYAHATh UMYILECTBEHHBIH 000POT MyTeM CO3JJaHUsI HEHYKHBIX
HPENATCTBUNL.

O6mue nonoxkeHus: o Gopme CAEIOK MPUMEHSIOTCS U K I0OTOBO-
Py KyIUTU-TIPOJIaXKK HEIBUKUMOCTH, €CJIM 3aKOHOM HE€ YCTaHOBJIEHBI
creluagbHble MpaBuia. Bee caenku, mpeiMeToM KOTOPBIX SIBIISETCS
HE/IBYKMMOE UMYIIECTBO, JOJIKHBI OBITH 00JICUCHBI B MUCHMEHHYIO
¢dopmy. Ilpuuém, ecnu o o0rieMy npaBuily JOTOBOP B MHCHMEHHON
(hopme MOXKeT OBITh 3aKIIOUEH MyTEM OOMEHa TOKYMEHTaMH MOCPe-
CTBOM TeJeTalIHOM, TenerpadHoi, TeneOHHON, MOYTOBOH, 3JIEK-
TPOHHOW MJIM MHOW CBSI3U, MO3BOJISIONIEH TOCTOBEPHO YCTAaHOBUT,
YTO JOKYMEHT MCXOJUT OT CTOPOHBI Mo jorosopy (m. 2 cT. 434 'K
P®), To noroBop Kymiu-npoJaku HEABMKUMOCTH IO CTPaXOM He-
JEeWCTBUTEIBHOCTH JOJKEH OBITh 3aKIIIOUEH TOJIBKO IyTEM COCTaBIIe-
HUS OJTHOTO JOKYMEHTA, IOIICaHHOTO cTropoHamu (cT. 550 'K PD).
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ITosToMy npenumecTBYIOIIME 3aKIOYEHUIO JOr0BOpa IIEPErOBOPHI
IOPUIMYECKOTO 3HAYCHHSI HE UMEIOT, CHIIBI O(DEepThl WM aKLEenTa He
npuoOpeTaroT. B mogoOHbIX ciydasx Kakaas U3 CTOPOH CTAaHOBUTCS
IOPUANYECKH CBSI3aHHOW JIMILB MOCE YYMHEHHs Ha JAOrOBOpE — Of-
HOM JOKYMEHTE CBOEH MOJIUCH.

HorapuansHoe ynocToBepeHHe CIENOK 00s3aTelIbHO B CIyYasX,
yKa3aHHBIX B 3aKOHE, U B CIIy4asiX, IPEeAyCMOTPEHHBIX COIAlIEHHEM
CTOPOH, XOTsI OBl IO 3aKOHY JJIsI CIETIOK JaHHOTO BUa 3Ta hopma He
tpeboBanack (1. 2 ct. 163 'K P®). Jlo BBeaeHus B neiicteue dene-
panbHOTro 3aKoHa «O perucTparyy Mpas Ha HEJBUKHMOE UMYIIECTBO
U CAEJIOK C HUM» JUIsl IOTOBOPOB KYIUIM-TIPOAAYKH 3€MENbHBIX y4acT-
KOB, JKIJIBIX JJOMOB MJIM YacTH ioMa (HaXOIALIUXCs B TOPOJIE UITH T10-
cENKe TOPOJACKOro THIA), €CJIM XOTsI Obl OJHOM M3 CTOPOH SIBIISUICS
rpaXJaHrH, COXPAHSUIA CUITy MpaBuia 00 00s3aTeTbHOM HOTapHallb-
HOM YAOCTOBEPEHMH TaKHUX JOTOBOPOB, YCTAHOBJIEHHBIE 3aKOHOJa-
TEJNBCTBOM JI0 BBeJleHUs B JeiicTBue yactu Bropoit ['K PO (cm. ct. 7
O3 PD o1 26.01.96 . Ne 15 «O BBeneHuu B AeiicTBHE YaCTH BTOPOH
'K PO®y»).

I'paxxnanckuit Kogeke PO ycranaBnuBaer 00s3aTeNbHYI0 HOTa-
pHaIbHYIO (OPMY TOJBKO AJISl JOTOBOPOB PEHTHI M UTIOTEKH HENBU-
KUMOro uMmyiiectsa. Ho camu cTOpoHBI BllpaBe JOTOBOPUTHCS O 3a-
KJIFOUYEHUH JI0TOBOpPA KYIUIU-IPOJAXH HEABM)KHMOCTH B HOTapHaib-
Holi (hopme. HoTapuansHoe y10cTOBEpEHHE CAETOK OCYIIECTBIISCTCS
IyTEM COBEPIICHUS Ha JTIOKYMEHTE yI0CTOBEPUTEIBHON HaJIIHCH HO-
TapUyCOM WJIN IPYTUMH JOHKHOCTHBIMU JIMIIAMHU, UIMEIOIIUMH ITPaBo
COBEpIIATh TAKOE HOTApHAJIBHOE AEHCTBUE.

I'paskganckoe 3aKOHOAATENBCTBO Pa3rpaHnIUBaeT (YOPMY CIEIOK
1 UX FOCyJapCTBEHHYIO perucrpanuio. ['ocyrapcTBeHHas perucrpa-
LU CJICJIOK HOCUT CaMOCTOSITENBHBIN XapakTep U, €CIIM UHOE HE yCTa-
HOBJIEHO 3aKOHOM, SIBJISIETCS OJJHOW M3 CTaAMH 3aKIIIOYEHHS JTOTOBO-
pa, IMEHHO C MOMEHTa TaKOH perucTpanuuu MOCIETHUN CUMTAeTCs
3aKJIIOUEHHBIM.
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MPABOBBIE MTOCAEACTBWSI
HAPYLLEHWS AOTOBOPA KYTNMAW-TTIPOAAXN
HEABVODKNMMOCTU

B nanHO# cTarbe pacKpbhIBarOTCS IPABOBBIE ITOCIEICTBHSI HAPYIICHUS
JIOTOBOpPA KYIUTU-TIPO/IaYKH HEBUKUMOCTH. ABTOP JIETaJIbHO paccMaTprBa-
€T BCE BU/IbI OTBETCTBEHHOCTH 1P HApYILIEHUHU 1TpaB cTOpoH. OTMedaeTcs,
YTO UCIIOJIHEHUE JI0T0BOPa KYIIIH-NMPOJaKH HEJIBHKUMOCTH TIOMYHHSCTCS
TpeOOBaHUM, ONPEAEIEHHBIM B 3aKOHE U COIVIAIIEHUH CTOPOH, KPOME TeX
CJIydaeB, KOIJIa MOKYIaTeNlb BIpPaBe OTKA3aThCsl OT MCIIOIHEHUS JI0roBOpa
KYIUTH-TIPOJIA’KH HEJIBIDKMMOCTH, OH OOs3aH NPHHSATH IepeaaBaeMoe I10
JIOTOBOPY MUMYIIECTBO.

KuarwueBsble cj10Ba: HCIIOTHCHUE J0roBopa, Kymig-mpogaxxka, HCABU-
JKHUMOCTb, y6I>ITKI/I, BO3MCIICHUEC Bpeaa.

ALBOROV A.D., KOKOEVAL.T.

LEGAL CONSEQUENCES OF VIOLATION
OF THE CONTRACT OF SALE OF REAL ESTATE

This article reveals the legal consequences of violation of the real
estate purchase and sale agreement. The author examines in detail all types
of liability for violation of the rights of the parties. Notes that the execution
of the real estate sale and purchase agreement is subject to the requirements
specified in the law and the agreement of the parties, except for those cases
when the buyer has the right to refuse to execute the real estate sale and
purchase agreement, he is obliged to accept the property transferred under
the agreement.

Keywords: performance of the contract, purchase and sale, real estate,
losses, compensation for harm.

B coBpeMeHHBIX yCIOBHUSIX pa3BUTHUsl rpaxaaHckoro mnpasa PO
0c000€ 3HaYCHHE UMEIOT BOIPOCHI ITPABOBBIX MMOCIICIACTBHI HAPYIIIC-
HUS JOTOBOpa KYIUIM-IIPoAaku HeaBmKUMOocTU. [Io cBoeil cytu ero
peanusanus TECHO MEPEIUIETAETCS CO CMEXHBIMU BOIIPOCAMHU OTpac-
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JIEBOTO 3aKOHOJATENbCTBA, B OCBEICHUU KOTOPBIX Y COTPYAHHUKOB
KadeIpbl TPYIOBOTO M MPEIIMIPUHAMATEIILCKOTO MpaBa eCTh Onpee-
JICHHBIC HAYYHBIC TPY/IBI."

Hcnonuenne moroBopa KyIUIH-MPOJIAXKU HEABUKUMOCTH MOTUH-
HsIETCSl TPEOOBAHUSIM, ONPE/CIEHHBIM B 3aKOHE M COTJIAIICHUH CTO-
pon. KpoMe Tex ciyyaeB, KOrjaa MOKyIaTeldb BIPAaBE OTKA3aThCS OT
WCIIOJTHEHHMSI JIOTOBOPA KYIUIU- MPOJaKU HEJBHKUMOCTH, OH 00s13aH
MPUHATH TEpe/laBaeMoe IO JIOrOBOPY UMYyIIecTBO. «OO0sS3aHHOCTH
KpeauTopa MpUHITH ucnonHenue, — otmeyaer M. H. JIbBoBa, — ecThb
00513aHHOCTh COBEPIIUTh KOHKPETHBIC JCHCTBUS, 00CCIICUMBAIOIINC
BO3MOKHOCTbH JIOJDKHUKA TIEPEaTh KPEIUTOPY UCTIOTHEHUE IO TOTO-
BOpy». B cuity ocoOeHHOCTEH HeBMKUMOCTH €€ repenadya v mpuHsi-
THE Yallle BCET0 OCYIIECTBISETCS B MECTE €€ HAXO0XKICHUS.

Henpunsitue umyiectsa, mpenjgaraeMoro MmoKymaTello B COOT-
BETCTBUM C YCJIOBHUSIMH JIOTOBOPA, CUUTACTCS OTKA30M IOCJIEIHETO
OT UCIIOJIHEHUS 00SI3aHHOCTH MIPUHSATH TOBAp. Y Ka3aHHOE HAPYIICHUE
JaeT MPaBO MPOJABIY MCIOIB30BATH MEXAHHU3M 3aIUTHI, 3aT0XKCH-
HBIH B 3aKOHE U IoroBope. B cootBeTcTBUU ¢ HOpMOIi 1. 3 cT. 484 T'K,
IIpOJIaBel] MOXKET MOTPeOOBaTh OT MOKyMHATENsl MPUHSITH TOBAP WIIH
0TKa3aThCsl OT UCIIOJHEHHS 00s13aTeNibeTBa. KpoMe 3Toro, pu Haju-
YU OCHOBAHUI MPOJaBell BIPABE BO3MECTUTH 3a CUET MOKYIMATENs
yOBITKY, TPUYMHECHHBIC HEUCTIOJTHEHUEM OOSI3aHHOCTH 110 MIPUHSTHIO
HEIBKUMOCTH.

3aKOHOJaTEIb UCXOJUT U3 TOrO, YTO UCIIOIHEHUE OOS3aHHOCTU
[0 TPUHATHIO UMYIIECTBA, BHITEKAIONIEH W3 JOTOBOpPA KYILIU-TPO-
JIaK HEJIBUKUMOCTH, BKJIFOUACT B Ce0sl JIBa Pa3IUYHBIX (HO CBsI3aH-
HBIX M@Ky COOOH) ACUCTBUS: (PaKTUUECKOE MOJyUYeHUE UMYIIECTBA
(Hampumep, MyTeM BPYYCHHUS KIIFOUEH OT KBAPTHUPHI) U MOJITUCAHHE

15 Koxkoesa JI. T., Yemxkemon C. P., Oxucaesa O.B., I'aiitosa JI. X. M. Ha-
yuHas mkona. Braaukaskasz, 2018; Xyraesa JI. T., [[3aroesa M.P., Uemxke-
MoB C.P. IIpon3BoJcTBEHHBIN ayTCOPCHHT C TOYKH 3pPEHHs HaJOroo0IoxKe-
nust // Bectauk CeBepo-OCETHHCKOIO TOCYAapCTBEHHOTO YHUBEPCHTETa
umenu K. JI. Xeraryposa. 2013. Ne4. C. 503-506; Kokoesa JI. T. Mexuy-
HapOJIHO-IIPABOBbIE KOJUIM3UM UCTONb30BaHuA ausuHra. M., 2019; Toryso-
Ba M.b., /Lxubunos K.M. OTrpanuyeHue g0roBopa IMOCTaBKU OT JPYTUX
Pa3HOBHJIHOCTEW KYIUIN-TIPOJIaXKH // AKTyasibHbIEe IIpoOsieMbl rpasa. Bianu-
kaBkas, 2018. C. 257-262.
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COOTBETCTBYIOIIETO JOKYMEHTa (aKTa O mepenaye). ITU IEHCTBUA
HACTOJIBKO CBSI3aHBI MEXKAY COOOM, YTO HEOCYIIECTBICHHE XOTS OBl
OJTHOTO W3 HUX HE MPHUBOJIUT K HAJUICKAIIEMY HCIIOJIHEHUIO 00s3a-
TENbCTBA; MCIIOJHEHHNE J0TOBOpPA COCTABJISIOT TOJBKO 3TH JIBA JEH-
CTBUS BMECTE.

YKIIOHEHHUE OT MOJAIUCAHUS JOKYMEHTA O Tepeaue HeABUKIUMO-
0 MMYIIECTBA B COOTBETCTBUH C YCIIOBUSMHU, MPEILyCMOTPEHHBIMU
JIOTOBOPOM, CUUTAETCS OTKa30M IOKYIIATENs OT UCIIOTHEHHsI 00sI3aH-
HOCTH TIPUHATH HEABWKUMOCTH (1. 2 cT. 556 I'K). Bo3Hukaet mpak-
TUYECKH BaXKHBIN BOIIPOC: €CIH NMEPEATOYHbII aKT He OBLT MOMHCAaH
MTOKyTaTesneM (BCIESICTBHE €ro 0TKa3a), HO (DAKTHIECKH OOBEKT Iepe-
JlaH, KaKUMHU TpaBamMu o0Jiajaet npozasen? Mcxoas u3 OyKBaJibHOTO
TOJNKOBaHUS HOpMBI 4. 3 m. 1 cT. 556 u m. 3 cr. 484 I'K mponasert
BIIpaBe NMOTPeOOBaTh OT MOKYMATENs MPUHATH TOBAp UM OTKA3aThCs
OT WUCTIOJTHEHHS JIOTOBOPA.

[TockonmbKy TOBap y»ke MepefaH MOKyNaTemto, TO «TpedoBaHue O
MIPUHSATHU TOBApa» B JAHHOM CITydae MOXET 03HAYATh JIMIIb 3asBIIC-
HUE TIPOJIABIIOM TPEOOBAHUS O «IOJMUCAHUH JIOKYMEHTA O Mepeiadye
HEJBIKUMOTO UMyIIecTBay. C MPakTUUYECKOM TOUKU 3PEHUS IPUHY-
JUTh TIOKYTIATEIIS TIOAIUCATh IOKYMEHT O Iepeiaye 00beKTHBHO HEO-
CYIIECTBUMO (JIakKe TP HATMYMH COOTBETCTBYIOMIETO CyAeOHOTO pe-
menns). [losToMy U B TOM ciydae, KOr/ia MOKyIaTelb HCIIOTHUIT BCe
OCTalTbHBIE 00S3aHHOCTH TI0 JOTOBOPY, MPOJIABEI BITPABE OTKA3aTHCS
OT HCIIOJIHEHUS JIOTOBOPA, U TaKOW CIIOCOO 3alllUThl €r0 MHTEPECOB
SIBJIIETCS. HauOoJIee ONTUMAIIbHBIM. EciM moKymnaTenb yKIOHSETCS
OT TOJINKCAHUS TIEPEAATOYHOTO aKTa U TOMY IMOA00HOTO JOKYMEHTa,
OUYEBUIHO, YTO OH OTKAXKETCS M 3apETUCTPUPOBATH MPABO COOCTBEH-
HOCTH Ha MPUOOpETEHHOE UMYIIecTBO. ¢ TIpoaaBer MOKeT ObITh 3aHH-
TEpPECOBAaH B PACTOPKCHHUH JTOTOBOPA MPH YKIOHCHHUH MOKYIIATEIeM
OT IOJIITUCAHMUSI IEPEIaATOYHOrO aKTa, Be/lb, (DAKTUYCCKU, HE 001a1as
MMYIIECTBOM, OH IOPHJINYECKH OCTAaeTCs €€ COOCTBEHHUKOM (eCiiu He
ObLTa MPOM3BEJICHA PETUCTpAIs Tepexoja MpaBa COOCTBEHHOCTH)

6B Tako# CUTyalliK HE MCKIIIOUACTCS 3asBIICHUE TIPOJIABIIOM B CYJI Tpe-
OOBaHUsI O PETUCTPAIMH TIEPEX0Ia IpaBa COOCTBEHHOCTH HA HEJABIKUMOCTh
(m. 3 ct. 551 I'K), HO B 3TOM Cityyae OH 00si3aH OyJIeT JJOKa3aTh OOCTOSATENb-
CTBa, Ha KOTOPBIC CChUTACTCS (B TOM YHCIIE, (PaKTHYCCKYIO MEPeaady BEIH ).
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U COOTBETCTBEHHO 00s13aH HECTH OpeMs ero cojepiKaHus, BKIIOYas
yIUIaTy HaJora.

OTKa3 OT UCHIOJIHEHHUS MPOJIABLIOM JI0T0BOpa BIEUET €ro pacTop-
xenue (cM. 1. 3 ct. 450 I'K). BenenctBue 0JHOCTOPOHHETO pacTop-
YKEHMSI IOTOBOpA KYIUIH- TPOAAKU HEABMKUMOCTH ITPOJIaBel] oIyya-
€T MpaBo Ha HCTpeOOBaHKUE MPEAMETa I0r0BOpa U3 00IagaHus MOKY-
raTelis, eCly MOCJIEIHUIM He MPOU3BEII OIUIAaTy, B IPOTHUBHOM Cilydae
Ha CTOpOHE TOKymaTelsi o0pasyeTcs, Kak ¢ HYKOHOMUYECKOH, TaKk W
C IOpPUINYECKON TOYKHM 3pEHHsI, HEOCHOBATEIbHOE 0OOralieHue, 4To
MPOTUBOPEYUT OOIMIMM MPHUHUMIIAM TPAKIAHCKOTO 3aKOHOIATEIIb-
cTBa. Ecin »ke mokymnaTenp ymiaaTHi MOKYIHYIO IIEHY U Bellb Iepe-
JaHa B ero (pakTHYECKOe BIAZCHUE, MPOJABELl TAKXKE HUMEET IPaBoO
TpeOoBaTh BO3BpaTa MEepelaHHOro ToBapa. Takoe mpaBo MOXKET clie-
JI0BaTh, BO-NEPBBIX, U3 YCIOBUI COIVIALIEHUS MEXKAY MPOJaBLOM H
nokynareneM (cM. 1. 4 ct. 453 I'K). Bo-BTopbix, mpuoOpereHne umy-
LIeCTBa IOKYIATEJIeM SIBJSIETCS. HEOCHOBATEIBbHBIM OOOTallCHUEM,
[TOCKOJIBKY OTIAJIM YCJIOBUS, IPYU KOTOPBIX MPABO CAHKLIMOHUPOBAJIO
JaHHOE NPUOOpETeHUE MMYyIIecTBa (OTIAIO MPABOBOE OCHOBAHHE).
EcrecTBenHO, moOKymaresib MOXKET TpeOOBaTh BO3BpaTa JCHEKHOM
CYMMBI, YIUTAaUCHHOH 110 JOTOBOPY KYIUIU-TIPOJAXKH. "

[lokynarens 00s3aH CBOEBpPEMEHHO OIUIaTHTh ToBap. Ilmatexxu
Ha Tepputopun Poccuiickoit @enepanun ocymiecTBIsIOTCS B hopme
HINYHBIX ¥ Oe3HannuHbIX pacyetoB (1. 1 ct. 140 ['K). Ilpu pacuére
B Oe3HaIM4YHON (opMe y MOKymnaTesnsi CyIecTBYeT AONOIHUTENbHAs
0053aHHOCTD 110 COBEPLICHUIO ONPEACIEHHBIX ACHCTBHUNA, HEOOXO0IH-
MBIX JJIsl IPOM3BOJICTBA IJIaTeXa (HapUMep, OTKPBITHE CIICLHAIbHO-
ro 6ankoBckoro cuera). Cpok omjiarbl, Kak MPaBUIIO, ONPEIEIIseTCs
B CAMOM J0TOBOPE KYIUIH-IIPOAAYKU HEABMKUMOCTH WM B JOIOJIHH-
TeJIbHOM corjamiennu. Cpenu Oe3HaTUUHBIX (OpM pacueTa B Ipax-
JAHCKOM 000pOTEe Yalle BCEro MPHUMEHSIETCS PacdeT IUIATeKHBIMU
nopy4eHusiMu. BooOuie xe Oe3HaIu4YHble pacdeThl MOTYT OCYIIECT-
BISITBCS U B MHBIX (OpMax, MPeIyCMOTPEHHBIX 3aKOHaMHU, OaHKOB-
CKUMH TPaBUJIAaMH U IPUMEHSIEMBIMU B OaHKOBCKOH MPAKTUKE OObI-

"Konuera A.D. [IpobiemMbl BO3MEIIEHUS TOCYAaPCTBOM Bpejia, IPUYH-
HEHHOTO IIPU OTIpaBJICHUH TpaBocyaus. Monorpadus. Braaukaskas: Uzz-
Bo COI'Y, 2012. C. 57-61.
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YassMu JiesioBoro obopora. Ilpu Ge3HamMuHBIX pacueTax JeHEKHbIC
3HAKU HE MepearoTcs, a MPOUCXOIUT Tiepeiada npaBa TpeOOBaHUs OT
OJHOTO JIMIa K ApyromMy K OaHKy. MOMEHTOM HCIOJIHEHHsI 00s3aH-
HOCTH OIUIAThI, BBITEKAIOLIEH U3 JOroBOpa KYIUIU- MPOJAXKH C yCIIO-
BHEM KPEIUTOBAHMS, SBJISIETCS MOMEHT (PaKTHYECKOTO MOCTYILICHHS
JICHEKHBIX CPEJCTB Ha CUET MPOAABIA, €CIM MHOE HE YCTAaHOBIEHO
noroBopoM (1. 2 ct. 823 I'K). B uHBIX city4asix MOMEHT UCTIOTHEHHS
0053aHHOCTH MO yIJIaTe MOKYITHOH LEHbI PH OE3HAIMYHOM pacyeTe
JIOJDKEH OIPECNATHCS B 3aBUCUMOCTH OT ero (opmsl.'® Tlpu Hanny-
HOM pacyeTe MOKyIaTeidb CUMTACTCS MCIOJHHMBIIMM CBOIO OOs3aH-
HOCTh C MOMEHTa (PaKTHUECKOTO MOJIYYEHHUsS! MPOJABIOM HOKYITHOM
LIEHBI.

[lo TpeGoBanMi0 TOKymaTels NPOJABEL, IMOIydasl ICHEKHYIO
cyMmy (IIpY HATMYHOM pacyeTe), 00s13aH BbIIATh PACIHCKY B IMOJTyYe-
Huu ucnonHenus (1. 2 cr. 408 I'K). Hanuuue y moxynaTesns paciucKu
MpojaBLa WK HHOTO MOI00HOT0 TOKYMEHTa 00JIerdaeT eMy JOKa3bl-
BaHHWE (IIPU BOSHMKHOBEHUH CMopa) (pakTa UCIONHEHUsI CBOCH 00s-
3aHHOCTH TI0 OIuIaTe UMyIecTBa. B oqHoM u3 nmocranosnenuit [pe-
3unuyM BepxosHoro Cyna P® ykazan, 4To eciu cieika KyIulu-Tpo-
JTa)KH 4acTH JKUJIOTO JIOMa 3aK/II0oueHa MUCbMEHHO, TO U YCIIOBUS Ta-
KOHM CJIIeNIKH, PABHO MX BBIIOJHEHHE MOTYT HMOJATBEPKAATHCSA TOJIBKO
MUCbMEHHBIMH JI0Ka3aTeibcTBaMu. [103ToMy 1 00 yrutaTe IOKYIHOM
LIEHBI 32 TPOJAAHHYIO JIOJTIO I0Ma JOJKHO OBITh YKa3aHO B JOTOBOPE, B
pacnucKke UM UHBIX MUCbMEHHBIX J0Ka3aTeabCcTBaX. B ciydae ciopa
CTOPOHBI JIMLICHBI IPaBa CChUIAThCS Ha CBUACTEILCKUE TOKa3aHus (T1.
1 ct. 162 TK)."”

B cuny Toro, uTo Ha MoKymnaTens Bo3naraercsi 005S3aHHOCTD yIUIa-
Thl ONpPEAETICHHON NEHEKHOW CYMMBI, JEHET, BO3HUKAET JNEHEKHOE
o0s13aTenbcTBO.2’ Kareropus «IeHexxHOe 0053aTeIbCTBOY BCTPEYaeT-

" Burpsiackuii B. B. JIoroBop Kymiu-npogaxkxs U €ro OTACIbHbBIC BUJIBL
M., 1999. C. 51-71; HoBocemnosa JI. A. [IpolieHTHI 110 JCHEKHBIM 00s13aTCIIh-
crtBam. M., 2000. C. 88-89.

YBBC P®. 2000. Ne4. C. 19-20.

. 1 Hocranosnenusi [Tnenyma BC PO u Ilnenyma BAC P® ot
8.10.98 . Ne13/14 «O npakTHKe MPUMEHEHHMS ITOJ0KeHUH [ pask1aHCKoTro KO-
nekca P® o nporeHTax 3a NoJib30BaHUE Yy)KUMH JACHEKHBIMH CPEICTBAMI
(manee- [Tocranornenue Nel3/14) // Bectauk BAC P®. 1998. Nel1. C. 7-14.
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cs B psjie crateit ['paxmanckoro koaekca PO (ct. cr. 317, 319, 395),
HO 'K P® He onpesenser mOHSATHE EHEKHOTO 00sI3aTENLCTBA, YTO
CIOCOOCTBOBAJIO MOSIBJICHUIO B TPAKIAHCKO-ITPABOBOM HAYKe Pa3iny-
HBIX JIeQUHUIUI 3TOTO 00S3aTEeILCTBA.

OcHOBaHHEM BO3HUKHOBEHHS JICHE)KHOTO 0053aTEIhCTBA MOTYT
OBITh Pa3IMYHBIC FOpUIUYECKHUE (DAKTHI: JOTOBOPHI, JIEIUKTHI, HEOC-
HOBaTelbHOE oOoraineHue. M3 moroBopa KyImiu-mpoaxkd HEJIBUKH-
MOCTH BO3HUKAET OOSI3aHHOCTH MOKYIATENS MTPOU3BECTH YIUIATY Jie-
HEXHOU CyMMBI Ha YCIIOBHUSX, ONPE/CIICHHBIX JOTOBOPOM (€CIIU OHH
B JIOTOBOPE HE YCTAHOBJICHBI, TO B COOTBETCTBHH C TPeOOBaHHSIMH
3aKOHAa 00 HCIIOJIHEHUH 00s3aTENbCTB), — ACHEKHOE 0053aTeIbCTBO.
JleHexxHOE 0053aTENIBCTBO BO3HUKACT M B TEX CIIydasx, KOTJa MOKY-
raTeyieM ObUIM MPEJIOCTABIICHBI JICHEXKHBIC CPEJICTBA B BHJIE aBaHCA
WM TPEIBAPUTEILHON OIUIAThI, a MPOJIABEl] HEe MPOU3BEI Iepeaauy
HMMYIIECTBA B COOTBETCTBUH C YCIOBHSIMH JIOTOBOPA.

CrnencTBueM HapyIICHUs JIEHEXKHOTO 0053aTelbCTBA SIBISCTCS
MIPUMEHEHUE K JIOJDKHUKY ONPE/ICIICHHBIX B JIOTOBOPE HIIU 3aKOHO A~
TENBCTBE MEp BO3ACUCTBUSA. OKHMBICHHYIO JTUCKYCCHIO B FOPUIUYC-
CKOI1 TuTeparype BeI3BasIO npuHsitre HOpM cT. 395 'K, ycranasnuBa-
FOII[ei OTBETCTBEHHOCTE 332 HEUCITOTHEHUE IEHEKHOI0 00513aTeNILCTRA
B BUJIC YIUIATHI MPOIEHTOB C CYMMbI JICHEKHBIX CPEJCTB HEIPaBO-
MEPHO Y/IeP’KaHHBIX, IPOCPOUYCHHBIX B OILIATE WU HEOCHOBATEIHHO
MOJTyYCHHBIX (COCPEKEHHBIX) 3a CUET JIPYroro JInIa.

B Iloctanosnennn Nel3/14 Ilnenyma BC P® u BAC P® Obin
JIaH OTBET Ha MHOTHE BOMPOCHI, BOSHUKAOIIUE TIPU TPUMEHEHHH T10-
noxeHuid ['paxknanckoro konekca P® o npoueHrax 3a nojb30BaHUE
YY)KUMHU JICHSKHBIME cpeficTBamu. B [locTaHOBIIEHNY pa3bsicHSISTCS,
YTO TMPOLIEHTHI 3a IMOJIb30BAHUE JCHEKHBIMU CPEICTBAMU IO CBOCH
MIPUPOJIC MOTYT BBICTYIaTh B KAa4e€CTBE ILIATHI 3a IMOJIb30BAHUE JIc-
HEXHBIMH CPEJICTBAMH WJIH B KAUYECTBE MEPbI OTBETCTBEHHOCTH 32 He-
WCTIOJTHEHHE WJIH MTPOCPOYKY UCTIOTHEHHUS JCHEIKHOTO 00513aTeIhCTBA
(cm. 1. 4).

Kak yxe oTmMeuasioch, mokynareib 00s3aH IPOU3BECTH OILIATY B
IOJIHOM 00BhEME HETIOCPEICTBEHHO JI0 WU MOCIIe Mepeiadl eMy He-
JBHOKHMOTO MMYIIIECTBA, €CIM WHOE HE MPEIyCMOTPEHO MPABOBBIMH
aKTaMH, JIOTOBOPOM KYILIM-IIPOJIAKM M HE BHITEKAeT U3 CYIIECTBa
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obs3atenberBa (1. 1. 1, 2 ct. 486 I'K). B cnyyae Heomnate! (pu Ha-
CTYIUIGHHH CpoOKa IUlaTeXka) MOKyHaTelb CUUTAETCS HapyLIMBIIUM
cBOI0 00s13aHHOCTD. [locnencTBUA TaKOTO HAPYILICHHS OTPE/IEICHBI B
HopMax 1. 3 cT. 486, m. 3,4 c1. 488 u . . 2,3 ct1. 489 T'K.

B kauectBe o01eii Mepbl IPaBOBOTO BO3JCHCTBUS HAa HAPyIIUTE-
JI TIO0 JIOTOBOPY KYIUIM-TIPOAaKK (BKJIHOYAsi MPOJIAXKy B KPEIOUT U B
paccpouKy) ycTaHOBJIEHO IPaBO MpoaBiia TpeOOBaTh OIIATHI TOBApa
1 YIUIaThl IPOLEHTOB B cooTBeTcTBUM co cT. 395 I'K. Ilpu nponaxe
TOBapa B KPeOUT (B TOM UYHMCIIE C PACCPOUKOM IiaTexa) ymiara mpo-
LEHTOB C MPOCPOUYCHHOM CyMMBI MOKET OBITh HCKITFOUEHA MOJ0KEHH-
smu ['paskganckoro xkogekca P® (cm. m. 2 cr. 500) m1bo ycrnoBusMu
norosopa (1. 4 cr. 488, m. 3 ct. 489 I'K).

[IpaBuna ct. 395 I'K ycranaBnuBaroT 0TBETCTBEHHOCTh 3a HETIpa-
BOMEPHOE I0JIb30BAHNE Uy KUMHU J€HEKHBIMU cpencTBamu. [lonsTre
OTBETCTBEHHOCTH 32 HapyLICHHE OTOBOPHBIX 0053aTENbCTB (U yC-
7oBHUs €€ MpUMEHEHUs ) ObIJIO U OCTACTCS OJHUM U3 JUCKYCCHOHHBIX
BOIIPOCOB B HaYKe IPaykIaHCKOTo mpasa’'. B mocieiHee BpeMs 1ocTa-
TOYHO TPAJUIMOHHBIM CTaJO OIpEJEIeHNE MOHATHS IOPUANYECKON
OTBETCTBEHHOCTH KaK CIJIEZICTBHE NPaBOHAPYIIEHHUS, BIpaXkaroIieecs
«B KaKOM-TO JIOTIOJIHUTEILHOM OpEeMEHH, TeM CaMbIM BBI3bIBas IS
HapyLIUTENs ONpeaeICHHbIE IOCIEACTBUSY B BUJE JIULICHUS CyOBeK-
TUBHBIX TPKIAHCKUX MPaB JIMO0 BO3JIOKEHUS JOTIOTHUTEILHON HITH
HOBOM IpakJJaHCKO-TIPaBOBOIl 0053aHHOCTH. >

BBuny mnznoskeHHOro, NMpeacTaBisieTcs BeCcbMa CIOPHOM TOUYKa
3penus B. I'py3neBa, KOTOpbIii cUMTaET, YTO OCHOBAaHUEM OTBETCTBEH-
HOCTH, IpeaycMoTpeHHoit cT. 395 'K PD, sBnsiercs HapyuieHue (He-
WCTIOJNIHEHHE MJIM TPOCPOYKa MCIOJIHEHUS) JIEHEKHOTro 00s3aTelb-
ctBa.” BMecTte ¢ TeM caM aBTOp yKa3bIBaeT, YTO HApyLICHUE CYOBEK-
TUBHOTO ITpaBa OyIeT UMETh MECTO JINIIb B CIy4ae, €CJIM HEUCTIOJIHE-
HUE WIM HeHaJJIe)Kallee UCIOTHEHUE 0053aTeNIbCTBA HE MCKII0YaeT
BO3MO>KHOCTH I0JIb30BAaHUS JOJDKHUKOM UYKUMH JAEHEKHBIMU CPE/l-
crBamu.”* OHAKO CJeyeT pa3rpaHHYMBaTh HapyIICHUE CYOBhEKTUB-

2 Bparunckuii M. U., Butpsinckuii B. B. JloroBoproe mpaso. M., 1997.
C. 490-623.

2HNodde O.C. Obs3zarenbcTBeHHoe npaso. 1975. C. 97.

ZT’pysnes B. Ykas. crares. C. 13.

24 Tam xe.
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HOTO IpaBa Kpeauropa (IpoJaBla) B pe3ysibTare MPOTUBOIIPABHOTO
Oe3neiicTBUS TOJDKHUKA (IOKYTATeNst) U TTOJIb30BaHue (BO3MOXKHOCTD
10JIb30BaHUs ) OCIEIHUM Uy>KUMU JIEHE)KHBIMU CpeficTBaMHU. Bee xe
Oosiee TPaBUIILHO TOBOPUTH O MOJB30BAHUHM UYYXHUMHU JCHEKHBIMU
CPEICTBaMHM BCJIEICTBUE HENCIIOIHEHMSI MIIM HEHA UJIEKAIIETO UCTION-
HEHMS JICHEKHOTO 00513aTeNbCTBA, TEM CaMbIM MOTYEPKUBAsI, YTO yC-
JIOBEM OTBETCTBEHHOCTH To cT. 395 I'K sBisiercs mpoTuBOnpaBHOE
MOBEJICHNE, XapaKTepU3yeMoe HapylIeHUEM 00s3aTeNnbCTBa U MOJIb-
30BaHUEM UYKUMH JIEHEKHBIMH CPEICTBAMHU.

HekoTopsle yueHble BBICKA3bIBAIOT MHEHHE, YTO MTPU IPUMEHEHUH
OTBETCTBEHHOCTH 3a HapyIIEHUE JCHEKHOT0 0053aTeIbCTBA, BUHA HE
SIBIISIETCS. HEOOXOAUMBIM YCIIOBHEM, M CUMTAIOT HEBO3MOKHBIM HC-
nosib3oBanue HopMbl 1. 3 c1. 401 'K\ Coro nosunmio E. A. Cyxa-
HOB, B.B. BurpsiHckuii u npyrue 00OCHOBBIBAIOT TE€M, YTO JICHBIH
3aMEHUMBI U HE yTPauMBalOT CBOMX CBOMCTB B MPOIECCE HCIOIB30-
BaHUsl B UMYIIECTBEHHOM 00OpoTe. JeHCTBUTENbHO, NEHBIH SBIIS-
IOTCSl IOCTATOYHO cIleU(PUIECKUM 00BEKTOM I'PaKJaHCKHUX MpaB H
00JafaoT BCEMH Ha3BaHHBIMU TNPU3HAKaMM, HO, KaK CIIPaBEIJIUBO
ormeuaer JI. A. HoBocenoBa, Ha pacnpocTpaHeHHE MOJOKEHUH 00
OTBETCTBEHHOCTH MPU PACCMOTPEHUHU TPEOOBAHUI O B3BICKAHUU HEY-
CTOMKH 3a IPOCPOUKY IJIaTeKa MPUPO/Ia IEHET HUKAK HE MPENATCTBY-
er.”* Kpome TOro, nmpusHaHHe MPOLIEHTOB 3a IOJIb30BAHHE YYKUMH
JICHE)KHBIMU CPEACTBAMHU B Kau€CTBE MEPhl OTBETCTBEHHOCTH HE HC-
KIIOYaeT, a HallPOTHB, PEATOJaracT UCIOIb30BaHHEe OOIINX MPaBUIT
rpaxIaHCKO-TpaBoBOi oTBeTcTBeHHOCTH (1. 25 T'K). Ycrpanuts
npuMmenenue rasbl 25 'K (mpexne Bcero ct. 401) MOXeT TONbKO
MpsSIMOE YKa3aHue Ha 9TO B HOPME 3aKOHA MM A0ToBOpe. Kakux-nubo
UCKITIOYEHHUH U3 OOIIMX YCIOBUH MPH MPUMEHEHUH OTBETCTBEHHOCTH
3a HapYyUICHUE JICHEKHOTO 0053aTeIbCTBA 3aKOH HE COIEPIKHT.
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YK 34 [347]
BATAEBA M.B.,
MarucTpaHT 3 Kypca ropmpgmyeckoro ¢pakynsteta
Cesepo-KaBkasckoro ropHo-MeTanypruyeckoro MHCTUTyTa

(rocysapcTeHHoro TexHonornyeckoro yHupepcmrera)
HayuH. pyk. souent TAMTOBA J1. X.-M.

NMPABO COBCTBEHHOCTW
FTOCYAAPCTBEHHbBIX KOPMOPALW

B crarbe aHaIM3UPYIOTCS CYIIECTBYIOIINE B COBPEMEHHOM I'paKaH-
CKOM TIpaBe MOIXOIBI K PErHCTpalui 000CO0IeHHs paB COOCTBEHHOCTH
IOPUIUYECKUX JIUI, CO3aHHBIX MYOJIMYHBIMH FOPUANYCCKHUMHU JIHIIAMH.
MeTooTOTHYECKYI0 OCHOBY HCCIIEOBAHUS COCTABIAIOT OOIIEHAYYHbIE H
YaCTHOHAYYHBIE METOJIbI: aHAJM3, CHHTE3, CPABHEHHE, aHAJIOTHUS, JIEMOH-
CTpalysl, HCTOPUYECKUI METOJ, METOJ] CUCTeMHOro aHanu3a. [lyomuuHoe
IOPUANYECKOE JIMI0 paccMaTpUBAeTCs KaK HOBAsl OpraHU3alIOHHO-TIPABO-
Bas popMa FOPHIMYECKOTO JINIA, TIPH3BaHHAS 3aMEHUTH BCe (DOPMBI ME/IH-
alMK IOPUIMYECKUX JIML, CO3/IaHHbIC MTyOINYHBIMU FOPUANYCCKIMU JINIA-
mu. Ilpenmnonaraercs, 4To Takol MOAXOJ CO3JACT MOJHOILEHHYIO OCHOBY
JUIS TPaBOCYOBEKTHOCTH YKa3aHHBIX IOPUIMYECKUX JIUL, 00ECIEYHT TOCy-
JApCTBEHHBIN 1 OOLIECTBEHHBIN HHTEPEC B MIepejaBaeMOM M MMYIIIECTBE
1 00€CIIeUUT MOJTHOIICHHBI MEXaHU3M I'PaXKJaHCKOW OTBETCTBEHHOCTH.

KaioueBble ciioBa: myOnuuHbIe IOPUANYECKUE JIMLA, TOCYAAPCTBEH-
HbIe KOPIOPALUH, BELIHbIC MPaBa, MPABO XO3HCTBEHHOTO BEICHHUS, ITPABO
OIIEPaTUBHOTO YIPABJICHUsI, TPABO MyOINIHONH COOCTBEHHOCTH.

BAGAEVA M.V., GAITOVA L.H.-M.
OWNERSHIP OF PUBLIC CORPORATIONS

The article analyzes the approaches existing in modern civil law to the
registration of the segregation of property rights of legal entities created by
public legal entities. The methodological basis of the research is formed
by general scientific and specific scientific methods: analysis, synthesis,
comparison, analogy, demonstration, historical method, system analysis
method. A public legal entity is considered as a new organizational and
legal form of a legal entity designed to replace all forms of mediation of
legal entities created by public legal entities. It is assumed that such an
approach will create a full-fledged basis for the legal personality of these
legal entities, ensure the state and public interest in the property transferred
to them, and provide a full-fledged mechanism of civil liability.



Keywords: public legal entities; public corporations; property rights;
the right of economic management; the right of operational management;
public property right.

Jyanmu3M UMYIIECTBEHHBIX MPaB TOCYIApPCTBCHHBIX HOPUIUYIC-
CKHMX JIMII 3aKpeIieH B JeHcTByoneM ['pakJJaHCKOM KOJEKCe U I0-
JIy9UJT OTPUIATEIBHYIO OIICHKY B KOHIICMIIHU Pa3BUTHUS TpakIaH-
CKOTO 3aKOHOJaTensCTBA. [loaTOMY mpesiaranoch UCKIIOYUTH Mpa-
BO XO3SIICTBEHHOTO BEACHWSI, OCTABUB TOJHKO TPABO OMEPATUBHOTO
YIPABJICHUS TOCYIaPCTBEHHBIM IOPUIUICCKUM JTUIaM. Pa3padoTunku
Konnenmuu mpennararoT pa3rpaHdIuTh pacCMaTPpUBAEMBIN 3aKOH IO
TUTIaM B 3aBUCUMOCTH OT TOTO, HACKOJIBKO OTpaHWUYCHA CHJIa BKIIIO-
YEHHOTO B HEro npukasza. CTerneHb OrpaHudeHUS IIpaBa OMEepPaTUBHO-
r'0 yIpaBJICHUS MOXKET 3aBUCETh OT KaTEropuu CyOheKTa 3TOro MpaBa
1 BHJIa 00BEKTA, Ha KOTOPBIHA PacIpOCTPaHsACTCs 3TO MpaBo.?’

[IpencraBneHnbie MpeIOKEHUS, OTpaKeHHbBIE B KoHTenuu pas-
BUTHUS TPAXKTAHCKOTO 3aKOHOIATEIHCTBA M BHECEHHBIX B TIPOEKT II0-
mpaBoK K ['paxgaHcKOMy KOJEKCY, TpaHCHOPMHUPYIOT MPaBO OIepa-
THUBHOTO yIPABIICHUS B PAMOYHBIN 3aKOH O COOCTBEHHOCTH, B PAMKaX
KOTOPOT'0 MOKHO OyJIET CO3/1aBaTh MpaBa COOCTBEHHOCTH, JIAXKe €CIIH
OHH cymiecTBYI0T. CTaTyc «IMOApa3eNCHUs», KOTOPhIA, KaK CUUTa-
eTCsl, IpUMEHsIETCSI K mpeaMery. llepBeiif mar Ha 3TOM MyTH ObLI
obHosiieH B 2010 rony ¢ m3MeHeHusiMu B uckyccte. 120, 298 'K
P®, B cBsi3M C yiydIIeHHEM MPaBOBOTO CTATyca TOCYJapCTBEHHBIX
(MyHUIIMITANTEHBIX ) YUPEKICHUH, a TAKOKE 3aKOHA 0 HEKOMMEPUECKUX
opranuzanusax. JleneHnto HHCTUTYTOB HA YACTHBIC U TOCYJapCTBCH-
HEIE, a TTOCJICTHUE, B CBOIO OYepe/Ih, HA aBTOHOMHBIC, OIOJPKETHBIC U
TOCYJapCTBEHHBIE, CITIOCOOCTBOBAIO pasTPaHUUCHUE 3aKPEIUICHHBIX
32 HUMU TpaB COOCTBEHHOCTH.

Takum 00pa3om, CETOHS CYIIIECTBYET KAK MUHUMYM IIATh TUIIOB
3aKOHOB 00 OTICPAaTUBHOM YIIPABJICHUH: MIPABO OTIEPATUBHOTO YIIPAB-
JIEHUS TOCYJAPCTBECHHBIMH TMPCANPUATHSIMHU, MPABO OIEPATUBHOTO
YIPABJICHUS YACTHBIMU YUPEIKICHUSIMH, TIPABO ONIEPATUBHOTO YIIPaB-
JIEHUS TOCYJAPCTBECHHBIMHU YUPCKICHUSMHU, IMPABO OIMEPATUBHOTO
VIPABJICHUS TOCYJAPCTBCHHBIMU YUPESKICHUSIMH, MIPABO OIMEPATHB-

Y"KoHIeNuusl pa3BUTHSI TPAXKIAHCKOTO 3aKkoHOAaTenbeTa. M., 2009.
C.99.
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HOTO YIPaBJICHUSI OFOJKETHHIMU M aBTOHOMHBIMH YUPEXKICHUSMHU.
O0beM MOITHOMOYUH 110 paCCMAaTPUBACMBIM MPaBaM 3aBUCHT OT KaTe-
ropuu 00beKTa 3aKOHa.

Pazrpannuenue npaBa onepaTUBHOIO YIIPABJIECHUS BHYTPU YUPEXK-
JICHHsI TIOCTABHJIO I10JI COMHEHHUE €IMHCTBO paccMaTpuBaeMoi (op-
MBI FopUIn4YecKoro juia. [IpucBoenue 000 opraHu3aluoHHO-TIpa-
BOBOU (hOpMBI OCHOBAHO Ha €JAMHCTBE OOIICH Crenu(HUKN 4eThIpex
XapaKTepUCTUK IOPUIMYECKOrO JIMIA: OpPraHU3allOHHO-KIaHOBOW
000C00JIEHHOCTH, CAMOCTOSITEILHON OTBETCTBEHHOCTH U JEUCTBUM B
000pOTE HEBUKMMOTO HMYIIIECTBA OT CBOero umenu. Uto kacaercs
HCCIIeyeMbIX MPEJAMETOB, TO HEOOXOJIUMOE SIUHCTBO OTCYTCTBYET
W3-32 Pa3HOM CTENEHU U30JIMPOBAHHOCTH Ka)XJOTO THUIA HHCTUTY-
TOB, W MMO3TOMY TMOHSTHUE «MHCTUTYT» CTAHOBHUTCS JIMIIL 0000IIar0-
el FOPUANYECKON KaTeropuei, 00beIMHSIONIEH YEThIPE Pa3TUIHbIC
FOPUAHYECKUE (POPMBI.

B coBpeMeHHOU IOpUAMYECKOW JIUTEPATYpPE PACIpPOCTPAHEHO
MHEHUE 00 yCTapeBaHWU COOPYNKECHHU C OTPaHHMYCHHBIMU UMYIIC-
CTBEHHBIMU ITPaBaMM, TAKUMH KaK IIPaBO XO35MCTBEHHOTO BEICHUS U
MpaBoO ONEPATUBHOIO ynpasieHus. [Ipu s3Tom oTMeuaercs ux couna-
JINCTUYECKUN XapaKTep, OHU MPUHAIJIEKAT K MHOMY IPABOIOPSIKY,
OCHOBaHHOMY Ha rOCyJIapCTBEHHOM PETYJIMPOBAHUN SKOHOMHYECKON
JEATEIIbHOCTH, @ TAKXKE OTMEYAETCs, YTO PACCMAaTPUBAEMBIE CTPYK-
TYpbI HE COOTBETCTBYIOT MOTPEOHOCTSIM IPAKIAHCKOTO OOpAIICHHS,
OCHOBAHHOTO Ha 3KOHOMHYECKOM pbIHKE.”® OMHAKO KaXKeTCsl, YTO
MIPUYUHOW WHTEPIPETAI[UH MPaB COOCTBEHHOCTH, PacCMaTpUBAEMOM
KaK «COUHUAIMCTUYECKAsA PECTUTYLIHS, SIBISETCA HE CTOJIBKO UX 3a-
KOHOJIaTeJIbHAs CTPYKTYpa, CKOJIBKO TEOPHUs, KOTOpask Mopoauia 3Tu
IpaBa COOCTBEHHOCTH M O0OBSCHUIIA UX MTPOUCXOXKICHHE.

IIpaBo omnepaTUBHOrO ynpaBi€HUs U MPABO XO3UCTBEHHOIO Be-
JICHHsI TOpa3o OJrbKe K MmpaBaM COOCTBEHHOCTH, YEM 3TO HPUHSTO
OTMEYaTh B IOPUINYECKON IuTeparype. PaccmarpuBaemMast CTpykTypa
HE TOJIbKO HE MPOTUBOPEYHT 3aKOHY O COOCTBEHHOCTH, HO M IIOCTPO-
€Ha Ha ero OCHOBE, UMesl OOJIBIIE OTIMYHN OT APYTUX OTPAHUYCHHBIX
IpaB COOCTBEHHOCTH, YeM OT IpaB coOcTBeHHOCTH. J[axke B cOBeT-

2 CyxanoB E.A. Pa3BuTHe MHCTHUTYTa BEIIHBIX MpaB MPU MEPEexofe K
puiHKY // I'paxknanckoe mpaBo Poccun —vactHoe npaso. M., 2008. C. 197-198.
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CKO IOpUAMYECKON JUTEepaType akLEHT B ONIEPaTUBHOM YNPaBICHUN
3aKOHa JIeJaeTCsl Ha peann3aliy IpaBa COOCTBEHHOCTH, a HE Ha €ro
00pEeMEHEHUH, YTO XapaKTepHO AJIsl OrPaHUYCHHBIX MpaB COOCTBEH-
HOCTH.”’ IHCTHUTYT paBa ONepaTuBHOTO YIPABICHUS, KAK U HHCTUTYT
MaTPUMOHHAIBHOTO MIPaBa, UMEET LIEJIb N30JUPOBAaTh COOCTBEHHOCTD
cyObeKTa OT COOCTBEHHOCTH BCEX JAPYTHX CYOBEKTOB IPaskAaHCKOTO
IpaBa B IPaXJaHCKOM 000pOTE, YTO NMPSMO BBITEKAET U3 MyHKTA | CT.
48 T'K.

J.B. IletpoB BblAesieT 0COOYIO0 KaTEropuio mpaB COOCTBEHHO-
CTH: TIpaBa cerperauuu cOOCTBEHHOI'O MMYIIECTBA: «ECIH KTO-TO HE
MOJKET BJaJeTh UMYLIECTBOM Ha OCHOBaHHMHU TpaBa COOCTBEHHOCTH,
WJIM Ha MTpaBe X03sICTBEHHOTO BEACHHUS, U Ha MPaBe ONEePaTUBHOIO
yIpaBlieHHs, TO 3TO HE MOKET OBITh MPU3HAHHBIM IOPUANIECCKUM JTU-
om».** [IpaBo onepaTUBHOTO YIpaBJICHUS U TPABO XO3SHCTBEHHOTO
BEJICHUSI BMECTE C MPaBOM COOCTBEHHOCTH COCTaBJISIFOT OCHOBY TIpa-
BOCYOBEKTHOCTH OTAEIBHBIX YYaCTHUKOB IPAXKAAHCKOTO 000pOTa.

B ropunnueckoil nmutepaType HNPUHATO OTMEYaTh, YTO, BOIPEKH
MpaBy COOCTBEHHOCTH, MPAaBO ONEPATHBHOTO YNPAaBJICHUS: BO-TIEp-
BBIX, 3TO 3aBUCHUT OT BJIACTH COOCTBEHHHMKA MMYILECTBA; BO-BTOPHIX,
OH OCHOBAaH Ha MpaBe COOCTBEHHOCTH M 3aBHCHUT OT HETO; B-TPEThHX,
CO3JIaHHE U CYLIECTBOBaHME CYOBEKTOB MPaBa ONEPATUBHOIO yIpaB-
JIEHUs] BO3MOKHO B TOI Mepe, B KOTOpOH

Heobxomumo pa3nensars JBe COLMaibHbIE CBSI3M B PaMKax MpaBa
ONEpaTUBHOIO YIIPABJIEHUS U IpaBa XO3sICTBEHHOro BeneHus. OHu
MPEACTaBIAIOT cO0O0M HE OHO, a IBa MPABOOTHOLICHUS C Pa3HOM Mpa-
BOBOM NMPHUPOIOH U pa3NUYHBIM COCTABOM y4aCTHUKOB. OTHOIIEHME
IOPUIMYECKOTO JIMIA U BCEX OCTAJBbHBIX CYOBEKTOB IPasKIaHCKOTO
IpaBa, CoJIep’KaHHEe KOTOPOTO 3aKJIIOYAeTCsl B IpaBe FOPUAMUYECKO-
ro JINLA BIAJETh, MOIb30BATHCA M PACTIOPAKATHCS UMYILIECTBOM U B
0053aHHOCTH BCEX TPETHUX JIUI] BO3JEPIKATHCS OT HapyIIEHHs 000-
3HAYEHHOTO MpaBa, MPeICTaBIseT COO0H abCONOTHOE, BEIIHOE Tpa-
BOOTHOILICHHE.

[IpruemM 3TO OTHOILIEHHE HUYEM HE OTIMYAETCS OT OTHOLIEHWH

PHNodde O.C. LuBumuctrdeckas TOKTPHHA TPOMBIIUICHHOTO KalUTa-
n3Ma // VI30panHble Tpyabl 1o rpaxaanckomy mpay. M., 2000. C. 94-95.

*Tlerpos /. B. [IpaBo X03giCTBEHHOTO BEJCHUS U MPABO OIIEPATHBHOTO
ynpasienust. CI16., 2002. C. 85.
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coOCTBEeHHOCTH. MHOUW XapakTep HOCUT OTHOIICHHE COOCTBEHHUKA
HUMYILECTBA U FOPUINYECKOTO JINLA, KOTOPOE UCIOJIb3YETCS B JINTEPA-
Type JUisi 000CHOBaHUS 3aBUCHMOCTH TIpaBa ONEPATHUBHOTO yIpaBJic-
HUS OT IpaBa COOCTBEHHOCTH, IIPUCBOCHHMSI €My CTaTyCa OTPaHHYCH-
HOTO BEIIIHOTO TPaBa, BEIIHOTO TpaBa BTOPOro mopsaka.’!

OOBEKTOM paccMaTPUBACMOI'0 OTHOIICHHS SIBISICTCS HE MMYIIIe-
CTBEHHBIN KOMIUIEKC IPEANPUITHUS WIH YUPEKICHHUS, a IESITENBHOCTD
paccMaTpuBaeMbIX IOPUAUMYECKUX JIUL KAK CAMOCTOATENIBHBIX XO0351i-
CTBYIOIIMX CYOBEKTOB. B pamMkax paccMaTpuBaeMbIX OTHOIICHUN
YIPaBOMOYECHHOE JIUIO, TO €CTh COOCTBEHHUK- yUPEIUTEIb, COCIIH-
HEH C KOHKPETHBIM O0S3aHHBIM CYOBEKTOM — HOPUIMYECKUM JIUI[OM
B JIMLIE €r0 OPraHOB yIpPaBJIEHUsA, OT KOTOPBIX JJI1 YAOBJIETBOPEHUS
HMHTEpeca yIpaBOMOYEHHOTO TPEOyeTCs COBEPIICHHE aKTUBHBIX JICH-
CTBUIi, 4TO HE MO3BOJISICT XapaKTEPU30BaTh UX B KA4ECTBE a0COIIOT-
HBIX OTHOIIICHUM.

He cBoiicTBEHHa paccMaTprUBaeMOi COLIMAIBHOM CBSI3U U TBEpas
ONPEACIIEHHOCTh IpPaB, XapaKTepu3yrolas BELIHbIE MPABOOTHOLIE-
Hus. KoHkpeTu3aiust npaB cOOCTBEHHUKA MTPOUCXOINUT B YCTaBE CO3-
JaHHOTO0 UM IOPUAMYECKOIO JIMLA, B KOTOPOM OHU MOTYT IOJIy4YaTb
paclupeHue, o CPaBHEHUIO € IIEPEYHEM, 3aKPEIIEHHBIM B 3aKOHE.

[Ipencrarnsiercsi, 4To paccMaTpUBaeMbIe IpaBa ITyOJIUYHO-TIPA-
BOBOT'0 00pa30BaHMsI KaK YUPEIUTEIIsl YHUTAPHOTO MPEAPUSITHS UITH
YUPEXKICHUS UMEIOT TaKyO K€ MMPAaBOBYIO HAIIPaBJIEHHOCTb, YTO Mpa-
Ba WICHOB (YYaCTHUKOB) XO3SHCTBCHHBIX TOBApPHUIIECTB U OOIIESCTB,
U COCTAaBJISIIOT COJAEPKaHUE MMPABOOTHOLIEHUH, BOSHUKAKOLIUX 110 MO-
BOJy CO3/1aHusl, PYHKIIMOHUPOBAHHUSI, PCOPTaHU3AIUH 1 JTUKBUIAIHH
Pa3IMYHOrO PoJia FPUANYECKHX JIULL, TO €CTh COAEPKAHUE KOpIIOpa-
TUBHBIX OTHOIIEeHUH. ClieqoBaTEeNbHO, 3aKOHOAATENIBHOE 3aKperie-
HUE MOJIOKEHUS O COXPAHECHUH MpaBa COOCTBEHHOCTH HA HMYIIIECTBO,
MepeJaHHOE TOCYJaPCTBEHHBIM YHUTAPHBIM MPEANPUATHUAM U YUPEK-
JICHUSIM, 32 ITyOJIMYHO-TIPABOBEIME 00Pa30BaHUSMU HE UMEET TEope-
TUYECKOTO NMOATBEPKACHUS.

IIpaBa, mpegocTaBiIEHHBIE YUPEIUTEIIO U PEATIU3YEMbIE UM B OT-
HOLIEHHUSAX C CO3JaHHBIM YHUTApHBIM NPEANPUITHEM WA YUPEKIIE-

31 KonoBanoB A.B. Brasenue u Biajie/isdeckast 3alura B IPaskIaHCKOM
mpase. CII0., 2004. C. 84-88.
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HUEM, HE JAIOT OCHOBAHUU YTBEPKIATh, YTO YUPEAUTEIh PEaTU3yeT
CBOE MPaBO COOCTBEHHOCTHU, B ATHX IPaBaX HET JIEMEHTA «BEIIHO-
CTH», OHH HE 00JIaJatoT abCOIOTHRIM XapakTepoM. [Ipu sToM Hamu-
YUE PaCCMATPUBAEMBIX MPAB HE MOXKET HCIOJIb30BATHCSA B KAUECTBE
00OCHOBaHUS COXPAHEHUS IpaBa COOCTBEHHOCTH HAa MMYIIECTBO 3a
yUpeIUTeNIeM roCcyapCTBEHHOTO FOPUIUUECKOTO JIUIIA.

AHanmn3 Ha3BaHHBIX COLIMAJILHBIX CBSI3CH B KA4eCTBE OTHC/IbHBIX
MPaBOOTHOIICHUH, IPSIMO HECBSI3AHHBIX APYT C IPYTrOM, IPUBOIUT K
BBIBOJY O TOM, YTO IIPABOMOYHS YHUTAPHBIX MPEANPUATUN U YUPEK-
JICHUH B OTHOIIECHUH 3aKPEIUICHHOr0 32 HUMU UMYLIECTBA HE UMEIOT
MPUHIAITUAIBHBIX OTIMYUHN OT PABOMOYHI COOCTBEHHUKA.

[Ipu3Hanue 3a cyObeKTaMu IpaBa ONEPATUBHOIO YIPABICHHS H
XO3SIICTBEHHOT'O BEJICHUS MpaBa COOCTBEHHOCTH, O€3yCIOBHO, JTOJIK-
HO BJICYb 32 COOOM MpEeKpaleHHE ITPpaBa yuapeauTeieH (IryoaIuaHo-Tpa-
BOBBIX 00pa30BaHUi) Ha TIEPEAAHHOE PACCMATPUBAEMBIM CYOBEKTaM
uMyniecTBo. MX uHTEpech B OTHOUICHUHU FOCYJapCTBEHHBIX IOPUIU-
YECKUX JIUI] U UX UMYIIECTBA JOJIKHBI PEaTU30BBIBATHCS B PaMKax
OTHOUICHUH yUYpeauTeNs U I0OpUANYECKOro juia. Tem He MeHee, Ha-
3BaHHBIE CYOBEKTHI ICHCTBYIOT B I'Pa)JIaHCKOM 000pOTE HE B CBOUX
MHTEpecax, a B myOon4yHbIX nHTepecax. ClieJoBaTeNbHO, XapaKTep ux
IIpaB MOJIHOCTBIO COOTBETCTBYET MPaBy IMyOJUYHON COOCTBEHHOCTH.

JeicTByoniee poCCUICKOE 3aKOHOAATENBCTBO 3aKPEILIAET UMY-
LIECTBO 3a IOPUIUUECKUMU JIMLAMHU, CO3IaHHBIMU TOCYJapCTBOM, Ha
rpaBe cOOCTBEHHOCTH. [Ipexkie Bcero, peub UIET O TOCYAapCTBEHHBIX
KOPIOpaLHUsAX, KOTOPbIE B COOTBETCTBUH €O CT. 7.1 3aKOHa 0 HEKOM-
MEPUYECKUX OpPraHMU3AlUAX IPU3HAKTCS COOCTBCHHHKAMH HUMYIIC-
cTBa, nepeganHoro uMm Poccuiickoin @enepauueid. B ropuanueckoin
JIUTEpAType MPaBO COOCTBEHHOCTU TOCYAApPCTBEHHBIX KOPIIOpAIUil
MIPUHSATO OTHOCUTH K YaCTHOM (hopMe mpaBa COOCTBEHHOCTH, YTO BO
MHOTOM IPEJIONPEICICHO CYObEKTHBIM KPUTEPUEM BbIACIICHUS (hopmM
IpaBa COOCTBEHHOCTH, B COOTBETCTBHUHU C KOTOPHIM IPAaBO COOCTBEH-
HOCTH BCEX IOPUIMYECKHX JIMI[ OTHECEHO K YaCTHOH (opme mpasa
co0cTBEHHOCTH. >

BwmecTe ¢ Tem rocynapcTBeHHbIE KOPIOPAIUU, OCYIIECTBRIISS Ipa-

32CemenoB A.B., Ceperuna T. A. OcoOEHHOCTH PABOBOTO TOIOKCHHUSI
rocyaapctBeHHol kopnopanuu // [IpaBo u sxoHomuka. 2008. Ne2. C. 4-9.
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BO COOCTBEHHOCTH, PYKOBOJCTBYIOTCS HE CBOMM YCMOTPEHHEM, KaK
MpeIUcaHo YacTHBIM coOcTBeHHMKaM 1. 2 ct. 209 'K, a memsmu,
paay pealn3aluy KOTOPBIX OHU co3faHbl. OCHOBHBIMU LIETSAMHU SIB-
JISIIOTCS OCYIECTBICHUE COLMAIBHBIX, YIPABICHYECKUX U MHBIX 00-
LIECTBEHHO MOJIE3HBIX (PYHKUUH. Y IOBIETBOPEHHE MyOIUYHOTO, a HE
4aCTHOCOOCTBEHHMUYECKOTO MHTEpeca IMOCIEeI0BATENLHO MPOCIICKH-
BaeTCs MpU aHAIN3E LeNeH JIeATENbHOCTH, ONPeACICHHBIX 3aKOHAMHU
0 CO3[aHUH OTAEIBHBIX FOCYJapCTBEHHBIX Koprnopamuii. [IpaBo co6-
CTBEHHOCTH Ha MMYIIECTBO IOCYJapCTBEHHBIX KOPHOpAIHil ciexyer
paccMaTpuBaTh B KadecTBe MyOIMYHON (OpMBI IpaBa COOCTBEHHO-
ctu. [Ipeanonoxenne o TOM, 4TO UMYIECTBO, MIEPEJaHHOE rOCyAap-
CTBEHHBIM KOPIIOpALMsAM, CTAHOBHUTCSI 00BEKTOM YaCTHOH COOCTBEH-
HOCTH,> a mepegaya UM UMYILECTBA MPECTaBIsSeT COOO0 MPOLeaypy
«CKPBITOHM MPUBATU3ALMI», YTO BECbMa CIIOPHO.

@DaKkTHUECKN MMYILECTBO HE MEHSAET CBOETO LEJIEBOTO Ha3zHaue-
HUS, KOTOPBIM OCTAeTCsl yIOBIETBOPEHHE MYyOJUYHBIX HWHTEPECOB,
rocjie JIMKBUJAIUK OPUAMYECKOro JHUIAa OHO BO3BpAILAETCs yupe-
JUTENI0 ¥ MOXKET W Jalibllle UCIIOJIb30BaThCsl B HHTEpecax o0IIecTBa
JOPYTUMH CyOBbeKTaMH (IIyONIMYHO-TIPAaBOBBIMU OOPa30BaHUAMHU HIIH
CO3JJaHHBIMUA MMH IOPUIMYECKUMHU JHLIaMH). YTo ke Kacaercsl BO3-
MO>KHOCTH JajbHEHIIIEro OTYyXA€HUS UMYIIECTBA TOCY1apCTBEHHON
KOpIIOpalMy YacTHBIM CyOBEKTaM, TO Ha HEr0 PacHpOCTPaHSIOTCS
orpannyeHus cT. 7.1 3akoHa 0 HEKOMMEpPYECKMX OpraHM3aLHUsAX, a
CJIEI0BATEIbHO, OHO BO3MOYKHO TOJIKO B paMKax peajn3aluy Hesen
paccMaTpuBaeMbIX IOpuAMUYecKuX Jull. O MpUBAaTHU3ALNU K€ MOKHO
TOBOPUTH TOJIBKO B CIydae peopraHu3aly rocyJapCTBEHHBIX KOPIIO-
paumii, B 4aCTHOCTH MX NMpeodpa3oBaHus B GOpMY aKIIMOHEPHOTO 00-
mecTa. IMEHHO B BO3MOYKHOCTH PEOpraHU3alK roCyAapCTBEHHBIX
KOpIIOpanuii CKPHIT PUCK Tepexoja WX WMYLIECTBA M3 IMyOIUYHOM
(hopMBI COOCTBEHHOCTH B YacTHYIO, KaK 3TO OBUIO IPUMEHUTEIBHO K
nmytectBy I'K «Poccuiickne HaHOTEXHOJIOTHIY.

Kateropust mpaBa myOaumyHONH COOCTBEHHOCTH IPECTaBISIETCS
HanOoJiee MEPCHEKTHBHOW C TOYKH 3peHHS O(QOPMIICHHUS HMYIIe-

3 AuucumoB  A.TI1., TonuapoB A.U., PeokenkoB A.Sl., UYepHomo-
peu A.E. Heonosnaunsiii cyObekT npasa cooctBeHHOCTH // COBpeMeHHOE
mpaso. 2009. Ne 10. C. 3-7.
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CTBEHHOI'O CTaTyca MyOJIMYHBIX IOPUAMYECKHUX JIHI[ KaK HOBOW Op-
raHU3alMOHHO-NIPAaBOBOW (OPMBI KOJUIEKTHBHBIX CyObekToB.*™ Kak
MoKa3all IPOBEJICHHBIN aHajM3, OHa UMEET IUPOKOE YIoTpeOIeHne
B COBpPEMEHHOH NMPaBOBOW ACWCTBUTENBHOCTH B paMKax ogopmie-
HUSI IMYUIECTBEHHOTO CTAaTyca rOCYlapCTBEHHBIX YHUTAPHBIX Mpe.-
NPUATHH, YUpekKIEHHH, TOCYIapCTBEHHBIX KOpIopauuid u TpedyeT
CBOETr0 TEOPETHUYECKOTO MPHU3HAHUS U OCMBICICHUS, B TOM YHCIE C
MO3HULIMHU IMBUINCTHKHN. BMecTe ¢ TeM Ha CeroAHsALIHAN AeHb OTCYT-
CTBYET HOPMAaTHUBHOE 3aKpeIUIeHUEe KOHCTPYKLUH MpaBa MyOJIudHON
COOCTBEHHOCTH. DTO BO MHOTOM OOBSICHSIETCSI (YOPMUPOBAHUEM HOPM
0 (hopmax mpaBa COOCTBEHHOCTH B YCIOBHSIX IPe00IafaHus HIE0NIO0-
MU, OTPULABIIEH AeJIeHNe MpaBa Ha MyONINYHOE U YaCTHOE.

3akoHOJaTeneM B OCHOBY BblJesieHHs (JOpM MpaBa COOCTBEHHO-
CTH OBLIT MOJIOKEH KPUTEPUH JIUIA, COOCTBEHHHKAa MMYIIECTBA, YTO
AaBTOMATUYECKU MpeAoNpesenseT OTHECEHHE MpaBa COOCTBEHHOCTU
JOOBIX IOPUIUYECKUX JIUI K YaCTHOH (opMe mpaBa cOOCTBEHHOCTH.
Takoll moaxoJ HE COOTBETCTBYET COBPEMEHHBIM pPEaIUsIM HMYIIe-
CTBEHHOTr0 00opoTa. B ocHOBY BbIneneHust popM npaBa cOOCTBEHHO-
CTH JIOJDKEH OBITH MOJIOKEH KPUTEPHUH 1ieJield MCIOJIb30BaHHUS HMY-
miecTBa. A mpaBo MyOIMYHON COOCTBEHHOCTH JOJKHO IOJIyYUTH
PacKpbITHE MPH MOMOIIX KaTETOPHH MyOJIMYHOTO HHTEpeca, KOTopast
OTPaHUYUT YCMOTPEHUE COOCTBEHHHKA B peajM3alud MPaBOMOYMN
BJIaJICHUS, TIOJIG30BAaHMS W PACIOPSDKEHUS] MPHHAAJICKAIIUM eMy
HUMYLIECTBOM.

Haunbonee mnepcneKTHBHBIM [JIsI 3aKOHOAATEIBCTBA BUAMTCS
BBEJICHUE KaTerOpUH IyOJMYHOTO IOPHIUYECKOrO JIMIA B KAa4eCTBE
HOBOH OpraHU3allMOHHO-TIPaBOBOH (OPMBI IOPUAMYECKOTO JIHLA.
Peanuzanust Takoro moaxoja JOJKHA COMPOBOXKAATHCS OTKA30M OT
Bcex (OpM OMOCPEeOBaHMS IOPUAMYECKUX JUI, CO3AaBAEMBIX ITy-
OMMYHO-TIPAaBOBBIMH O0pa30BaHUSIMH. B yacTHOCTH, OT OpraHu3aiu-
OHHO-TIPAaBOBBIX (POPM TOCYNAPCTBEHHBIX YHUTAPHBIX MPEANPHUATHI,
YUPEXKIEHHI, TOCY1apCTBEHHBIX KOPIIOPALMA U Jp.

Vcnonb3oBaHue KOHCTPYKIMU TpaBa MyONWYHOM COOCTBEHHO-
CTH JUTsl O(pOPMIICHUS] IMYIIIECTBEHHOU 000COOJIICHHOCTH Ty OJIUYHBIX

*E¢umosa JI. O npaBoBO#l MPUPOE FOCYAAPCTBEHHBIX KOPIOpAIHid //
XozstiictBo u npaBo. 2008. Ne8. C. 59-68.
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IOPUANYECKUX JIUIL TIO3BOJIUT CO3/1aTh IMOJHOLICHHYFO OCHOBY JUISI ITpa-
BOCYOBEKTHOCTH PacCMaTPUBAEMBIX JIMI], YTO HEBO3MOKHO B paMKax
OrpaHUYEHHBIX BEIHBIX MPAB, a TAK)KE 00CCIICYUT rOCyAapCTBEHHBIH
U OOLIECTBEHHBI MHTEPEC B MMYLIECTBE, MEPEIAHHOM ITyOINYHBIM
IOpUAMYECKUM JHIaM. IMEHHO MpaBo cOOCTBEHHOCTH Kak HauboJee
MOJIHOE BEI[HOE MPAaBO MOXKET rapaHTHUPOBATh MOJHOLCHHBIA MeXa-
HHU3M TPaXIAHCKO-TIPABOBOM OTBETCTBEHHOCTH YYaCTHHUKOB MMYIIIe-
CTBEHHOI'0 000pOTA.
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YOK 34
BATAEBA M.B.,
MarucTpaHT 3 Kypca ropmpgmyeckoro ¢pakynsteta
Cesepo-KaBkasckoro ropHo-MeTanypruyeckoro MHCTUTyTa

(rocysapcTeHHoro TexHonornyeckoro yHupepcmrera)
HayuH. pyk. souent TAMTOBA J1. X.-M.

AKTYAABHBIE MTPOBAEMBbI
MPABA COBCTBEHHOCTU TOCYAAPCTBEHHbIX
KOPMOPALLMI

JlaHHasi cTaThs MOCBSILIEHA MPOOJIEMHBIM BOIIPOCAM, CBSI3aHHBIM C BO3-
HUKHOBEHHEM M OCYIIECTBICHUEM IPaB rOCYIapPCTBEHHBIX KOPIIOPAIMA Ha
cBoe uMyIecTBo. CyIIEeCTBYIONIME HOPMBI TPayKIAHCKOTO 3aKOHOIATEIb-
CTBa cojiepKaT B ceOe MPEeANOCHUIKU Il COBEPIICHUST KOPPYIIUOHHBIX U
MHBIX mpecTymieHuid. C Hellblo COBEpPIICHCTBOBAHUS 3aKOHA HEOOXOIIMO
BBECTH MEXaHNU3M KOHTPOJIS 32 PACXOJI0BAaHHEM CPEJICTB TOCYAaPCTBEHHBIX
KOpITOpaIuii.

KuroueBsble ¢j10Ba: rocy1apcTBEHHbBIE KOPIIOpAIMY, UMYIIECTBO, KOH-
TPOJIb, KOPPYTILIHSL.

BAGAEVA M. V., GAITOVA L.KH.-M.

CURRENT ISSUES OF OWNERSHIP
OF STATE CORPORATIONS

This article is devoted to problematic issues related to the emergence
and implementation of the rights of state corporations to their property.
The existing norms of civil legislation contain prerequisites for the
Commission of corruption and other crimes. In order to improve the law,
it is necessary to introduce a mechanism for monitoring the expenditure of
state corporations.

Keywords: state corporations, property, control, corruption.

B cBete pe(i)OpMBI Tpa’XAaHCKO-IIPABOBOT'O 3aKOHOAATCIILCTBA

MPOUCXOAUT AKTUBHOC COBCPIICHCTBOBAHUEC ITPABOBOT'O PCTyJIMPOBaA-
HHUA HE TOJIBKO 4YaCTHOT'O 3KOHOMHYECKOIo CErMcHTa, HO 1 HYGHI/I'{—
HOTO.

®enepanbHbiM 3akoHOM 0T 08.07.1999 Ne 140-d3 B mpaBoBoe

roJie ObLT BBEICH HOBBIH CyOBEKT rpa)kJIaHCKUX IMPAaBOOTHOILICHUN —
rocynapcTBeHHas koproparus. Hecmorps Ha T0, uto B CILIA u ctpa-
Hax EBpombl rocyaapcTBeHHBIE KOPIOpAlMU CYIIECTBYIOT OoJee
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JIBYX BEKOB, B PD naHHBIA HHCTUTYT SBISIETCS HOBBIM, M €T0 MMILJIE-
MEHTAIMsl B POCCUICKOE MPaBO JOJKHA IPOUCXOANUTE C YUETOM BCEX
0COOEHHOCTEH POCCHUCKOTO TOCyAapcTBa: HauMHAas OT MPaBOBOH U
9KOHOMHUYECKON CUCTEM U 3aKaHYHMBAs MEHTAIIUTETOM.

B nureparype 4acTo nMIIyT O TOM, YTO MOJIEb POCCUICKOM ro-
CyIapCTBEHHOH KOPIIOpalry HE UMEET MOJOOHbBIX aHAJIOTOB B MHpE,
ITOCKOJIBKY HU B OJTHOM CTPaHE ¢ PEIHOYHBIM TUIIOM 3KOHOMHKH IOCy-
JapCTBCHHBLIM HMHCTUTYTaM HE NPEAOCTABJIAIIMCHL TAKHUE CYHICCTBCH-
Hble TPEUMYIIECTBA W BO3MOXKHOCTH, KaKH€ IPEIOCTABIEHBI POC-
CUHCKHMM TOCYJAapCTBEHHBbIM KopnopauusM. K uucny kpynHenmux
roCyIapCTBEHHBIX KOpropauuil B Poccun 0THOCATCS TaKUe TUTAHTHI,
kak «Pocmano», «Omummctpoit», «PocrexHomorunm», «Pocatomy,
«ATEHTCTBO 10 CTPaXOBAaHUIO BKJIa0B» U MHOTHE JpyTHE.

Cratpsa 7.1 ®enepanproro 3akoHa ot 12.01.1996 1. Ne 7-®3 «O
HEKOMMEpPYECKMX OpraHu3alysaX» OIpeiesieT TOoCydapCTBEHHYIO
KOPIOPALHNIO KaK HE MMEIOIIYI0 WIEHCTBA HEKOMMEPUECKYIO OpraHH-
3a1uio, yupexaeHnyto Poccuiickoit denepairieil Ha OCHOBE UMYIIIE-
CTBEHHOT'O B3HOCA U CO3JAHHYIO Ul OCYLIECTBIIEHUS COLIMAIbHBIX,
YIPaBJIEHYECKUX WM UHBIX OOLIECTBEHHO MOJIE3HBIX (DYHKIIMH.

locynapcTBeHHass Kopmopamusi co3JaeTcss U (QYHKIHOHHPYET
HCKJIIOYUTEIBHO HAa OCHOBaHMHU (PelepajbHOTO 3aKOHA M SIBIISETCS
CyOBeKTOM MyOJUYHOTO TIpaBa, a He 4acTHOro. HecMoTpst Ha BUIU-
MO€ pa3zHoOOpa3ue HWCTOYHUKOB (POPMHPOBAHHUSI MMYILECTBA TOCY-
JIAPCTBEHHOW KOPIOpaLuy, K UUCIY KOTOPBIX OTHOCSTCS PETyJIIpHBIE
WA €AMHOBPEMEHHBIE B3HOCHI OT (PU3MUYECKUX U IOPUANYCCKUX JIUII,
0053aHHBIX B COOTBETCTBUM C 3aKOHOM OCYIIECTBIISITH 3TH B3HOCHI,
(DMHAHCOBYIO OCHOBY JICSITEIBHOCTH TOCYJAPCTBEHHBIX KOPIIOpAIHUi
COCTABIISIIOT OIOKETHBIE CPEACTBA, IEPEAaHHBIE UM TOCYAAPCTBOM.

[Ipu ananmze conepxaHust yKa3aHHOW CTaThU M CHEIM(PUIECKUX
4epT TOCYAapPCTBEHHOM KOPMOpPAlH OCOOCHHO BBILACISIETCS OJHA
KJII04€Basi 0COOCHHOCTh — UMYIIECTBO, IIEpEeIaBaeMO€E I'OCYAaPCTBEH-
HOM Kopriopaiuu, CTaHOBUTCS €€ coOCTBeHHOCThI0. IIpu 3TOM rocy-
JapCTBEHHBIC KOPIOPALUH COXPAHSIOT O0s13aHHOCTB 10 UCIIOJIb30Ba-
HUIO UMYIICCTBA UCKITIOYUTEIIBHO B LICJIAX, YCTAHOBJIICHHBIX 3aKOHOM,
U IPaBO OCYIIECTBIIATH MPEAIPUHUMATEIBCKYIO A€ATENBHOCTD MPH-
HAIJIC)KUT UM JIMIIb ITOCTOJIBKY, ITIOCKOJIBKY 3TO CIIYKUT JOCTUXCHUTIO
LIeJIeH, paJil KOTOPBIX KOPIOpAIys CO3AaHa.
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B nanHO¥W cuTyanuu 3aKOHOMEPHO BO3HMKHOBEHHUE CJICIYFOIIUX
BOIIPOCOB: MOYEMY 3aKOHOJIATENIb OTKA3aJICS OT MPUMEHEHUS B JIaH-
HOM Cllydae WHBIX TPABOBBIX PEKUMOB, TAKHUX, KaK IMPaBO XO3sii-
CTBEHHOTO BEJICHUS WJIM ONEPAaTUBHOrO yrpaBieHus? W HacKoIbKO
HaJIeJIEHUE T'OCYIapCTBEHHBIX KOPIOpAIMil MPaBOM COOCTBEHHOCTH
Ha CBOE UMYIIECTBO B JICHCTBUTEIBHOCTH OTBEYACT HHTEPECAM I'OCY-
JIApCTBa ¥ OOIIECTBA B LIEIOM?

OTMeTuM, YTO JICHEXKHBIC CPEICTBa, IepeaaBaeMble TOCyap-
CTBEHHBIM KoOpropanusM u3 (eaeparibHOTO OFOJKETa, MPEICTaBIIs-
0T cO0OM OYeHb KpymnHble cyMMbl. Tak, Hanpumep, baHky pa3Butus
ObLT0 BBIZEIIEHO J10 250 Mapa. pyouiei, Oaumictporo — 1o 200 Miap.,
PocnanoTexy — o 130 mupa., u 310 6€3 y4éTa MoC/IeyonuX MoCTy-
ILUIeHUH U3 Ka3Hel PO .3

PasymHO mpenrionoxkeHue, 4To TakKue CPEJICTBA JAOJDKHBI PacXo-
JIOBAThCS TI0J] OYE€Hb CTPOTUM KOHTPOJIEM CO CTOPOHBI rOCYAapCcTBa.
[Ipu >TOM aHaIM3 CrEUATBLHBIX 3aKOHOB O TOCKOPIIOPAIUSIX MO3BO-
JIIET YTBEPIKJIaTh, YTO B COOTBETCTBHUH C IIEJIIMU CBOEH JCSITETbHOCTH
OHHU MPABOMOYHBI COBEPINATh BCE BUJBI CICJIOK, TPUOOPETATh U pea-
JIN30BBIBATH IICHHBIE OyMaru, HMYyIIECTBEHHBIC M HEUMYIIIECTBCHHBIC
IpaBa, MPeI0CTABIATh 3aiMBbl, OCYIIIECTBISTH HHBECTUIIMH B POCCHI-
CKHE ¥ MHOCTPaHHbBIC KOMITAHUH H T. II.

B mensx ocyiiecTBiIeHUsT KOHTPOJISA 32 PacXOJ0BaHUEM Tepe/a-
BaeMBbIX CPEJCTB 3aKOH HAJIEJIUJI FOCYIapCTBEHHBIC KOPIIOPALUU 00sI-
3aHHOCTBIO €KETOJTHO ITyOJIMKOBATh OTYETHI 00 MCIIOJIb30BAHUU CBO-
ero umyniectsa. Kpome Toro, rojoBasi Oyxraiarepckasi OTYETHOCTb
rOCy/IapCTBEHHOM KOPIIOpAIMK TIOUICKHUT O00S3aTSILHOMY ayauTy,
IIPOBOIMMOMY ayJAUTOPCKOM OpraHu3aIueil, 0TOOpaHHOM M0 Pe3yilb-
TaTaM OTKPBITOTO KOHKYpCa W YTBEPXJICHHOW BBICIIMM OPraHOM
YIPaBJICHUS TOCYIaPCTBEHHOW KOPIIOPAIIUH.

Ha nam B3risij, JaHHOE TIOJIOKEHUE UMEET CBOU CJIa0dble CTOPO-
HBI, TOCKOJIbKY B HACTOSIIIIEE BPEMsI OUYCHb IIIMPOKO PACIIPOCTPAHCHBI
HE TOJBKO MEJKHE HApYIICHUs MPU OCYIIECTBICHUU TOCYAapCTBEH-
HBIX 3aKYIIOK, HO U MacIITa0HbIe SKOHOMHUYECKHUE nipecTyieHus. Co-
XpaHsETCs BBICOKAsh BEPOSITHOCTh MOJ00pa ayJAUTOPCKON OpraHH3a-
LM, OTBEYAIOIIEH MPECTYITHBIM UHTEPECAM OT/ICIBHBIX JIHII.

3 Poccuiickas razera. 2007. 3 okTa0psi.
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Takxe oTMETHM, YTO B Cllyd4ae COXpaHEHMs JaHHOM KOHCTPYK-
LMK YTBEPXKJATh COOTBETCTBYIONIYIO AyIUTOPCKYIO OPTaHU3AINIO
JIOJDKEH OpraH UCIOJIHUTENBHOM BiacTH P®, ocymiecTBIAIOMMNA KOH-
TPOJIb 3a AESATeNbHOCTHIO TOCYIaPCTBEHHBIX KOPMOpPAIHii, HO HUKAK
HE YIIpaBJIEHYECKHI OpraH caMOW KOPIOpaLny.

3axoH Ne7-®d3 roBopuT O TOM, UYTO K YUCITy KOHTPOJIbHBIX Opra-
HOB oTHOcsATcst CuerHast nanata PO u «uHbIe ToCy1apCTBEHHBIE Op-
rae». M. U. Kneannpos crnpaBeasnBo OTMEYaeT, YTO HEAOCTATOK
JTAaHHOM HOPMBI 3aKJItoyaeTcs B ToM, 4to CuerHas nanara PO npussa-
Ha OCYIIECTBIISITH KOHTPOJIb 33 TOCYIapCTBEHHOM COOCTBEHHOCTHIO, &
HMMYIIECTBO, MepeJaHHOe TOCy/IapCTBEHHOW KOpPHOpaluu U Mepexo-
Jsilee B e COOCTBEHHOCTb, YK€ HE MOJKET SIBJIATHCS TOCYAapPCTBEH-
HBIM, TIOCKOJIBKY YTpaTa NpUHAAJIEKHOCTH UMYIIECTBA IOCYAAPCTBY
03HAuYaeT, YTO NMYIIECTBEHHAs! OCHOBA JIESTEIHOCTH TOCYAapCTBEH-
HOM KOpIIOpalMy HE MOYKET CUMTAThCs rocyaapcTBeHHOM. Ilo Bceit
BUJINMOCTH B JIAHHOM CIIy4ae MPUXOAUTCSI TOBOPUTH 00 MHOHU dopme
cobctBenHoCcTH.*® Ho Kakas 310 opma? 3aKOHOIATENBCTBO HE JAéT
OTBETa Ha 3TOT BOIPOC.

IIpu 5TOM HeneneBoe pacxoJOBaHUE CPEICTB, TEPEIaBAEMBIX I'0-
CYJIapCTBEHHBIM KOPIIOpPALUsAM, MOKET HAaHECTH OTPOMHBIN yJap 1o
OTO/KETy CTPaHBbl, @ 3HAYUT, OTPA3UTCS HAa KAU4eCTBE )KU3HM KaXKJOT0
poccusiarHa. IloaToMy ocoboe BHUMaHuEe HEOOXOOMMO 0OpaTUTh Ha
BBEJICHHE MEXaHW3Ma OILEHKH OOOCHOBAHHOCTH PacxXoJi0B rocynap-
CTBEHHBIX KOPIIOpALHid,* a TAK)KE YCHICHHOTO KOHTPOJIS 3 JesTelb-
HOCTBIO TOCYJapCTBEHHBIX KOPIOPALUi HE TOJIBKO CO CTOPOHBI CueT-
HOW manatel, HO U npokyparypel, DAC PO, muHHCTEpPCTBA DKOHO-
Muueckoro pazsutus PO, ¢penepanbHOro ka3HauelcTBa U Ipyrux op-
raHoB. He MeHee Ba)XKHO yCTaHOBUTH OOIIME MPUHIUIIBI YIIPABICHUS
MMYIIECTBOM FOCYAAPCTBEHHBIX KOPIOPALHMI U JIETAIBHO perjlaMeH-
TUPOBATh CyAb0y MMYIIECTBA, MPHHAIECIKAIIETO TOCYAaPCTBEHHBIM
KOPIIOpauusM, Py UX PEOpraHn3aliy U JUKBUAALMH (B IIOCIEIHEM

*Tyzo /1. O. (pen.). Beunble npasa: cucrema, cofep:kaHue, Ipruoope-
terne. COOpHUK Hay4HBIX TpyaoB B yecTh npod. b.JI. Xackensbepra. M.:
Craryt, 2008. 464 c.

3" KpacunbaukoBa T. [ocynapcTBeHHOE MPEANPHHUMATEIBCTBO H TOCY-
nmapcTBeHHas kopriopanwst B Poccuu // Bracte. 2009. Ne 12, C. 136-139.
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cllyyae UMYLIECTBO JOJDKHO OBITH BO3BpAILEHO B FOCYIAPCTBEHHBIN
OTOIKET).

[Tpu 3TOM B 3apyOeKHBIX CTpaHaX MOJOKECHUE TOCYIAPCTBEHHBIX
KOPIOpaIuii CyIecTBEHHO OTIANIaeTCs OT poccuiickoro. Tak, B CLLIA
B COOTBETCTBUM € 3aKkoHOM «O KOHTpOJie 3a MPaBUTEIHCTBEHHBIMH
kopropanusimm»y (GCCA — Government Corporation Control Act
1945) rocymapcTBEHHBIC KOPIIOPAIMA OCHOBAHBI HAa TOCYIapCTBCH-
HOW WJIM TOCYIapCTBEHHONW W YAaCTHOHW (CMemIaHHo#) ¢gopmax cob-
CTBEHHOCTH, YTO MO3BOJISIET COXPAHUTh FOCYJAPCTBEHHBIA KOHTPOJIb
3a UCIOJIb30BaHNEeM Kopriopanusamu umyinectsa [3].%® Crporue 6ron-
JKETHBIC PAMKHU BBIHYKAat0T nipaBuTenbcTBO CIIA mckaTh 10mMoHu-
TeJIbHBbIE (PMHAHCOBBIC TIOTOKU M CHHIKATh PACXOJbl TOCKOPIIOPAIHH
(u Takme ripaBua ObITH OBI BechMa 3 (HEKTUBHBIMHU JIJIS1 TIPUMEHEHUS
B Poccun).

Kpome toro, B crathe 7.1 3akoHa 0 HEKOMMEPUYECKUX OpraHu3a-
USIX HEOOXO0MMO KOHKPETH3UPOBATH 1EIH, JJIsl OCYIIIECTBICHHS KO-
TOPBIX CO3/AIOTCSI TOCYIAPCTBEHHBIC KOPIIOpAIMU, U OTKa3aThCs OT
abCTpaKTHBIX (POPMYIHPOBOK.

KitoueBoii mpo6iieMoil 3aKOHOATENhCTBA O KOMITAHUSAX, TOCY-
MApCTBEHHBIX, Kak cupapemnuBo 3ameTmna O.C. Breicorkas, sBiseT-
csl TO, YTO OpraHM3aloHHas (GopMma M IOpUAMYECKHE OpraHU3aIun
0e3 ey TIoydeHHsl TPUOBUIN, HCIIOIb3YEMBIH TOCYNapCTBEHHBIMU
KOMITAaHUSIMH HE COOTBETCTBYET UX COJICpKaHUE U HE MO3BOJISIET HAM
TOBOPUTH JIOCTATOYHO SICHO, OT (hOpMBI COOCTBEHHOCTH HX HMYIIIE-
CTBa, 4TO, B CBOIO OYEPE/Ih, HCKIIFOYAET BOBMOKHOCTh pa3padoTarh u
BHEIPUTH d()(PEKTUBHBIN MEXaHU3M IJIT MOHUTOPUHTA OIOKCTHBIX
CPEICTB, MepeaaHHbIX. >

B 3akmrouenne xoTesnoch Ob1 TOJYEPKHYTh, YTO, TOCKOIBKY HHO-
CTpaHHbIC IOPHIUUECKUE YUPEHKICHUSI B HACTOSIIEE BPEMsI aKTHBHO
3aMMCTBOBaHBI, HEOOXOIUMO TAKXKE CIEIUTh 32 COBEPIICHCTBOBAHU-
€M MEXaHU3MOB KOHTPOJIS M HaJ30pa, KOTOPBIE COMPOBOKIAIOT ITH
yupexaeHus. Takum o0pa3oMm, B MOCIEIHHE TOJbI MMOBCEMECTHO B

¥ KpacunbaukoBa T. [ocynapcTBeHHOE MPEANPHHUMATEIBCTBO H TOCY-
nmapcTBeHHas kopriopanust B Poccuu // Bracte. 2009. Ne 12, C. 136-139.

¥Beicoukas O.C. IIpaBoBas mpupona (HUHAHCOB, HCIOIb3YEMbIX TO-
cynapctBeHHbIME Koprioparusivu // CoBpemeHHoe mpaso. 2009. Ne 11.
C. 43-46.

47



Pa3BUTHIX CTpaHaX ObLI BBEIEH HOBBIM BUJI KOHTPOJIsI, KOTOPBIH BIep-
Bble nosiBwiics B LlIBennn B 1960-x rogax u Ha3bpIBaeTCss KOHTPOJIEM
MPOU3BOAUTENBHOCTH. COrNIaCHO ATOMY BUAY KOHTPOJIS, (hopManbHast
3aKOHHOCTb M TOYHOCTb YU€Ta He SIBJISIOTCSI KOHEUHOM LIENbI0, 8 TOJIb-
KO HavajoM KoHTpoJst. OcHOBHas 3a1a4a ayauTa — 3P GEeKTHBHOCTD U
3¢ HEKTUBHOCT TOCYIAPCTBEHHBIX ONEpaIHi.

Te 13 HUX, KOTOpBIE 3 PEKTUBHBI (BBITOAHBI M BHEIIHE BHITOIHBI),
HO He 3((eKTHBHBI (HE 0TBEYAIOT TPEOOBAHUIM JTOCTHXKEHHSI 001IIe-
CTBEHHO-TIOJIMTHYECKUX IIeJIel JaHHOTO roCyapcTBa), He MPOXOAAT
KOHTPOJIBHBIA KOHTPOJIb. ABTOPBI MOJENH KOHTPOIIA 3 pekTuBHOCTH
ornpenenwin 54 Bonpoca, KOTOpble OLEeHUBAIOT 3 PEeKTUBHOCTD.

TpaauuuoHHBIE METOIBI KOHTPOJIS BCE Yallle AOMOJHSIOTCS HO-
BBIMH MHCTPYMEHTaMHU, TAKUMH KaK «IPOTrpaMMHasl OLIEHKa, OpHUEH-
TalMs Ha OCHOBE pe3yJbTaToB U Apyrue. B Poccum 3Tn MexaHn3MBI
ObuTH OBI 9()(HEKTUBHBIMU U ICHCTBEHHBIMHU, TIO3TOMY OCTA€TCS TOJIb-
KO HaJesThCsl Ha AajbHEHIEe COBEpPIICHCTBOBAHME 3aKOHOIATEIIb-
CTBa B 3TOM HalpaBlICHHUH.
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NMPUMWPEHWME CTOPOH
KOPMNOPATVBHbLIX CINOPOB

B crarthbe paccMaTpHBAIOTCS OCHOBHBIC BHJBI MPUMHPUTEIBHBIX
MPOLEAYP O KOPIMOPATUBHBIM criopaM. Ha ceropHsiHuii IeHb CIIMCOK
OPUMUPUTETBHBIX TMPOLENYP OCTaeTCs OTKPHITBIM. K HHUM OTHOCSTCS:
[IePEroBOPhI; CyneOHOE MPUMUPCHHE; MHPOBOC COTIAIICHUE, MEIHALIHS.
TIpenMyIiecTBO MEIUAIMHE BUIUTCS B BOBMOKHOCTH COKpAICHUS U3ep-
JKEK Ha yperylupoBaHue KOH(IMKTa (CyneOHbIe U3ICPKKH BO MHOTO pa3
MPEBBIAIOT CTOMMOCTh TMPOIEAYPhl MEIUAIIUK), B COXPAHEHHH peryTa-
L{X JIAII, YIaCTBYIOWKX B Jeie (Mpoleaypa sIBISeTCS KOH(PHICHINATb-
HOM), a TAK)KE B OMIEPATUBHOCTH M TMOKOCTH JAHHOM MPOLIEIYPhI.

KiroueBbie cj10Ba: KOPIIOPATHBHBIC CIOPHI, KOPIIOPATHBHBIA KOH-
(ITUKT, TPUMUPEHHUE, TIEPETOBOPHI, METHALHSI, MUPOBOE CONIAILICHHUE.

BEDOEVAD. ., ESIEVA F.K.

RECONCILIATION OF THE PARTIES
TO CORPORATE DISPUTES

The article discusses the main types of conciliation procedures for
corporate disputes. To date, the list of conciliation procedures remains open.
These include: negotiations; judicial reconciliation; settlement agreement;
mediation. The advantage of mediation is seen in the possibility of reducing
the costs of conflict resolution (court costs are many times higher than the
cost of mediation), in preserving the reputation of the persons involved
in the case (the procedure is confidential), as well as in the speed and
flexibility of this procedure.

Keywords: corporate disputes, corporate conflict, reconciliation,
negotiations, mediation, settlement agreement.

I'maBa 15 ApOuTpa)xHOro mpoleccyaibHOro Kojaekca Poccuii-
ckoi Dexepanuu mpereprena CyLECTBEHHbIE U3MEHEHUS B CBSI3H C
BCTYIUIEHUEM B 3aKOHHYIO cuily DenepalbHOro 3aKkoHa oT 26 Ui
2019 ropa Ne 197-®3. B yactHOCTH, OBLTH PETIaMEHTUPOBAHBI OPSI-
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JIOK U CPOKH MIPOBEACHUS MPUMHUPHUTEIBHBIX TPOLEAYD, 3HAUUTEIHHO
pacimmpuiIcs nepedeHb NPUMHPHUTEIBHBIX Npoueayp (IeperoBopsbl,
MOCPETHUYECTBO, B TOM YHCIIe MeAUAIHs, CyAeOHOe TPUMUPEHHE).

[IpoBenenrie MpUMHUPUTENBHBIX MPOLELYP BO3MOXKHO IO XOJa-
TaCTBY CTOPOH (CTOPOHBI) IMOO 110 HHUIMATHBE Cy/a.

[Ipennoxxenne apOUTPasKHOTO Cy1a O MPOBEICHUH IPUMUPHUTEIb-
HBIX MPOLIETYP MOXKET COJIEPKATHCS B ONPEAETICHUH Cy/1a HIIH MOXKET
OBITH BBIpakeHO B yCTHOM hopme. Cy0M TakKe B OIIpeelICHUHN yCTa-
HaBJIMBAETCS ONPEJEIIEHHBIN CPOK, 10 OKOHYAHUSI KOTOPOTO JIOJIKHO
OBITH 3aBEPLICHO MTPOBEICHIE NPUMHUPHUTEIBHON MPOLETYPHI.

Ha ceropsHAmHuil neHp CHUCOK NPUMHUPUTENBHBIX MPOLEAYP
ocTaeTcst OTKPBITBIM. PaccMoTpuM Gosiee mogpoOHO KaXIyro U3 HUX.

[leperoBops! sBisAIOTCS Hanbosee NpocTol (OPMOI BOJIEHU3BSIB-
JeHust cTopoH. HaBepHoe, M3NMMIIHAS periaMeHTanus B 3aKOHOJa-
TEJILCTBE JAHHOTO HAampaBlieHHss OyJeT TOJBKO MelaTh CTOPOHAM
KOH(JIUKTa NPUATH K KoMmpomuccy. CTOpPOHBI CaMOCTOSTENBHO
OTIPEIEIISIOT Ha KaKUX YCIOBHUIX OyIyT IPOXOJUTH IEPETOBOPEI.

B cootBercTBUU ¢ myHKTOM 3 cTaThil 138.3 ApOUTpaskHOTO TPO-
neccyanbHoro kojekca Poccuiickoit denepanuu neperoBopsl MOryT
OBITH MIPOBENICHBI M B 0053aTEILHOM Mopsiake. Bot 31ech kak pas u
HY’KHO MPOMHCATh OCHOBHBIE HOPMBI, PETJIAMEHTHPYIOIINE MOPAIOK,
CpoKH, GOpMy, CIOCOOBI M TTOCIIEACTBUS 0OpALICHUSI CTOPOHAMH CIIO-
pa K 0OBIYHBIM HIEPETOBOPAM C IIEJIBIO €ro yperyiupoBanus.*’

HauOonbimii uHTEpec BBI3BIBAET aOCONIOTHO HOBas MPHUMHUPU-
TeNbHasl PoLeaypa Mo/ Ha3BaHUEM CyJeOHOe MPUMUpPEHHE.

CynebHoe MpUMUpPEHUE B HEKOTOPOM CMBICIE TIOXOKE Ha Mpo-
ueaypy Meauanuu. CyaeOHOe MpUMHUpPEHHE, KaK M Mpoleaypa Me-
JIUalUK, TPOBOAMTCS MO XOJAaTalHCTBY CTOPOH (CTOPOHBI) JHOO MO
MPEIOKEHHIO cyAa (YCTHOTO MM TMCbMEHHOT0) C COTIIacus CTOPOH,
MIPOXOJUT C MOMOILBI0 0COOOTO MOCPEeTHUKA — CYyeOHOTO MPUMHUPH-
TeJlsl, KOTOPBIM MOXXET OBITh CyAbi B oTcTaBKe. CIHMCOK CyJeOHBIX
npumuputeneit popmupyercs [Inenymom BepxoBHoro cyna Poccuii-
ckoil @enepaunu, U3 KOTOPOrO CTOPOHBI BIIPaBE CaMOCTOSITEIHHO

40Cwm.: Hlemenena O. H. [IporeccyanbHble aCEKThI TPOBEACHHUS TIEPEro-
BOPOB KaK IIPUMHUPUTEIBHOM MPOLEYPhI B IPa’KAaHCKOM CY/IOITPOM3BOJICTBE
/I ApbuTpaxknslii u rpaxaanckuii nmpouecc. 2019. Ne2. C. 47-51.
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BBIOpaTh cebe mpumupuTelss. Takoil BEIOOp yTBEpIKAaeTcs omnpese-
JICHHEM CyJia.

Kak Oynmer peann3oBaHO JIaHHOE HAIPABICHHE, BPEMsI MMOKAXET.
Ho, HecoMHEHHO, 3TO €CTh YBEPEHHBIHN MyTh K OOJIBIION IISITH.

MupoBoe coranieHue npeacTaBisieT COO0N CENKY, YCTaHABIH-
BAaOIIYI0, U3MEHSIONIYIO WIIH MPEKPAIIAIONIY0 TPaXKIaHCKO-TIPaBO-
Bble criopbl. Ha OCHOBaHMHM MHPOBOTO COTJIALICHHS apOUTPaKHBIH
CyJl TIpeKpaIiaeT MpOoU3BOJCTBO IO ACNy (IIOCPEACTBOM BBIHECCHUS
OTIpEICIICHHUS).

MupoBoe corjaiieHue SBISETCS MPABOM CTOPOH U MOXKET OBbITh
3aKJIFOUEHO MEXIy CTOPOHAMHU KOPIIOPATUBHOTO CIIOpa TOJILKO B
pamMKax yke paccMaTpUBaeMOro CyJIOM Jielia Ha JF000H ero craauw,
a TakKe MPH UCIOJHEHHU cyAeOHOro akra. B ciydae 3akirodeHus
MHUPOBOTO COTJIALIICHUS B TIEPUOJI UCIIOIHUTEIHLHOIO MPOU3BO/ICTBA,
OHO HAITPABJIACTCS B apOUTPaXKHBIN Cy IEPBON HHCTAHIIMH IO MECTY
WCTIOJTHEHHSI CYJIEOHOTO aKTa WM B apOUTPaXKHBIN CYJI, IPUHSBIIHMA
JIAaHHBIN CyZIeOHBIN aKT, ISl YTBEPIKACHUS.

MupoBoe coryanieHue He JOJDKHO HapymiaTh MpaBa U 3aKOHHBIC
WHTEPECHI IPYTHX JIMII, HE YYACTBYIOIIUX B JIeJIE, HE JIOJKHO MPOTH-
BOPEYUTH 3aKOHY.

CHayana cy1 mpOBepsET MOJTHOMOYHS JIULI, TOAMUCABIIUX TPOSKT
MHUPOBOTO COTJIANICHHSI, KOTOPBIC JOJDKHBI ObITh MPEAYCMOTPEHBI B
JIOBEPEHHOCTH WU UHOM JOKYMEHTE, MOJITBEPIKIAAFOIIEM TOTHOMO-
YUl PEICTABUTEIIS.

Tak, Hanpumep, GU3NYIECKOE JUIO TOAMKHCATI0 MHPOBOE COTJa-
IICHUE OT UIMEHHU FOPUIMYECKOTO JIUIIA, 3 BIIOCICICTBUHU BBISICHUIIOCH,
YTO Y HEr0 OTCYTCTBOBAJIU JIAHHBIC TTOJTHOMOYUSL.

Hcxons w3 3Toro, cy OTMEHHII ONPEACICHHE 00 YTBEPKICHUH
MHUPOBOTO COTJIANICHUS, TIOJITUCAHHOTO JIUIIOM, HE SBJSBIIMMCS I'c-
HEpPaIbHBIM JUPEKTOPOM OTBETUHKA. !

[Moxmucanre MUPOBOTO COTJIAIICHUS HEBO3MOXHO 0€3 BOJICH3b-
SIBJICHUS JIUI[A, €T'0 TIOJIITHCABIIETO.

Tak, HampuMep, KOMIaHHUS HAaXOAWUIACh B COCTOSIHUM KOpIOpa-
TUBHOTO KOH(JIMKTA, COMPOBOXIAIOIIETOCS YacTOM CMEHOW TUPEK-

“'Tlocranopnenue [pesuauyma BAC P® or 13.03.2007 Ne 8392/05 mo
neny Ne A21-6940/04-C2 // Bectauk BAC P®. 2007. Ne 5.
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TOpOB. B 3TOT meproa oMH U3 aKIMOHEPOB OCTapHUBaJl peleHue 00-
mero coOpaHust akMOHepoB. Jlpyroe 1uo, cuuTarouiee ceds rese-
pa’bHBIM JUPEKTOPOM, MOJIUCAIO MUPOBOE COTJIALICHUE, KOTOPhIM
MIPU3HABAJIO TAHHBIN UCK.

Onnaxo IIpesunnym Briciiero apoutpaxuoro cyna Poccuiickoit
@depepanuu MpUIle]l K BbIBOLY, YTO B YCIOBHUAX HEPa3pEIIEHHOIO
KOH(JIUKTA, KOTOPBIH MPENATCTBYET HOPMaIbHOMY (DYHKIIMOHHUPOBA-
HUIO €AMHOJIMYHOTO HUCTIOJTHUTEIBLHOTO OpraHa o0IIeCTBa, M C y4eTOM
TOT0, YTO OJIUH U3 PYKOBOJUTENEH HE COIIACEH C UCKOM, ITOAIUCAHUE
MHPOBOI'0 COIVIAILEHUS APYTMM PYKOBOJIUTEIEM HEIIb3sl pacCMaTpu-
BaTh KaK BOJICH3bSBICHHE CAMOT0 aKI[MOHEPHOTO 001iecTBa.

ITocnencrTBueM 3aKiaOYEHUS MHUPOBOIO COIVIALIECHUS SIBIISECTCA
MoJiHOe 00 B YaCTH MPEKpalleHne KOPIOPATHBHOTO CIOPA.

Kak ynomunanoch paHee, emie OAHUM CHOCOO yperyJupOBaHUs
KOPIIOPaTUBHOTO KOH(JIMKTA BBICTYNAeT HCIOJIb30BaHUE MOCPE-
HUKA. Y4acThe MOCPEJHUKA IPU yPEryJIMPOBAaHUU KOPIOPATUBHBIX
CIIOPOB Ha OCHOBE JOOPOBOJIBHOTO BOJIEU3bBSBICHUSI CTOPOH B IIETISX
JOCTHKEHHSI MIMH KOMIIPOMHUCCHOTO PELICHHUs! MPEACTaBIsieT coOoi
HpoLEyPy MEAUALIVH.

[IpeumyinecTBo MeHALIUYA BUJUTCS B BOBMOXXHOCTH COKPALLEHUS
U3JEepKEK Ha yperyaupoBaHue KOHQIUKTa (CyaeOHbIe U3IEPKKHA BO
MHOTO pa3 MPEBBIIIAIOT CTOMMOCTb MPOLEAYPBl MEAUALINH), B COXpa-
HEHWHU pemyTaluy JHL, YIaCTBYIOIIUX B Jiesie (Mpoueaypa sBIIseTcs
KOH(HICHINAIBHON), 8 TAK)KE B ONIEPATUBHOCTH U THOKOCTH JTaHHOM
npouenypsl. Ilponenypa meauanuu 3aBepiiaeTcs MOANUCAHUEM Me-
JUATUBHOTO COIIALIEHUSI.

MenuaTtuBHOE COTJIAIIEHHE MPOBEPSAETCS apOUTPaKHBIM CYIOM
Ha MPEIMET €ro COOTBETCTBUS ACUCTBYIOIIEMY 3aKOHOIATEIbCTBY, a
TaK)Ke OTCYTCTBHS HAPYLICHUH 3aKOHHBIX TpaB U 00513aHHOCTEH JIpy-
rux sy, [locne sToro oHo yTBepkaaercsi B popMe MUPOBOTO COTJia-
LIEHUS.

Crarbsa 138.6 ApOutpaskHOoro mpormeccyanbHOro kojekca Poc-
culickoii denepanuy 3aKkpenunaa OCHOBHBIE PE3yNbTAThl IPUMUPH-
TENBHBIX NIpouenyp. mMu, B yacTHOCTH, MOTYT OBITH:

4 Cwm.: [Tocranosnenue [pesuauyma BAC PO ot 11.05.2005 Ne 1662/05
o ety Ne A40-51378/03-113-538 // Bectauk BAC P®. 2005. No 8.
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— 3aKJIIOYEHHE MUPOBOIO COTJIALIEHHUS,

— MOJIHOE WJIM YACTHYHOE MPU3HAHKE UCKA (OTKAa3 OT UCKa, arell-
JISUOHHOM, KacCAIMOHHOM, HAI30PHOH KajI00bl),

— COTJIAIICHUE 110 00CTOSATEIILCTBAM Jieja U APYTHE.

IToaBoast UTOrM, MOXKHO CHI€NIaTh BBIBOJ, YTO HA JAHHBIA MOMEHT
3aKOHOJATENb HAXOAUTCSA B MOUCKE MEXaHM3MOB CTUMYJIMPOBAHUS
rpaxkJaH K CaMOCTOSITE€JIbBHOMY YPEryJHpPOBAaHHUIO KOPHOPATUBHBIX
CIIOPOB Y€pe3 pa3InYHble IPUMUPUTENBHBIE NPOLENYPBI.

B wactHOCTH, B HOBO peakiiuu riiaBbl 15 ApOUTpaKHOTO TIPO-
HeccyanbHoro kogekca Poccuiickoit @enepanyu OblT 3HAYUTEIBEHO
paclIUpeH MepeyeHb NPUMHUPUTENBHBIX MPOLEAYP: IEPErOBOPLL, CY-
JeOHOE MMPUMHPEHHE, TOCPESTHUYECTBO.

IIpu 3TOM, 3aKOHOIATENIb OCTABJSAET 3TOT MEPEUYEHb OTKPBITHIM,
HE OIpaHUYMBas IPaXJIaH B BBIOOPE 3aKOHHBIX CIIOCOOOB YPEryIupo-
BaHUs KOH(IMKTOB. Pa3BUTHE NMPUMHUPUTENBHBIX MPOLEAYDP B JIalb-
HeHIIeM OJIarONpUsTHO OTPA3UTCS HA CyIeOHON CHCTEME B IIETIOM.
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OBECTIEHNTEABHbBIE MEPDI
NO KOPMOPATBHBIM CIMOPAM

B crarbe paccMOTpeHBI OCHOBHBIE BHJIbI 00CCIICUUTEIBHBIX MEp IO
KOPIIOPATHBHBIM CHIOpaM. ABTOP OTMEUAET, YTO CITUCOK 00eCIIeUNTETbHBIX
Mep He SIBJISETCSI MCUEPIIBIBAIOUINM, U TIOTOMY CYJ MOXET NPHUMEHUTH U
WHBIC BUJBI MEp, a MHOTJA M cpa3y HECKOJIbKO BHIOB. Jleraercst BBIBO,
YTO Ha CETOJHSIIHUI JIEHb 3aKOHOJAATE]IeM YCTAHOBICHBI Pa3BEPHYTHIC
MpoleccyaJbHble 0COOEHHOCTH NPHMEHEHHSI 00ECHEUNTETBHBIX Mep I10
KOPIIOPATUBHBIM CIIOpaM apOUTPaKHBIMU CYJIaMU.

KroueBble c10Ba: KOPIOPATHBHBIN KOHMINKT, KOPIOPAaTHBHBIE CTIO-
PBI, apOUTPaXKHBII CYJ, 00CCIICUNTEIBHEIC MEPBI.

BEDOEVAD. ., ESIEVA F.K.

INTERIM MEASURES
IN CORPORATE DISPUTES

The article considers the main types of interim measures in corporate
disputes. The author notes that the list of interim measures is not
exhaustive, and therefore the court may apply other types of measures, and
sometimes several types at once. It is concluded that to date, the legislator
has established detailed procedural features of the application of interim
measures in corporate disputes by arbitration courts.

Keywords: The corporate conflict, the corporate disputes, the arbitral
Tribunal, interim measures of protection.

[IponeccyanbHO 0COOEHHOCTHIO PACCMOTPEHUST KOPIIOPATHBHBIX
CIIOPOB apOUTPaKHBIMHU CyJaMH SIBIISIIOTCS CHIelMAIbHBIE 00eceyn-
TEJIbHBIE MEPbI, KOTOPBIE ITPEYCMOTPEHBI B CTaThe 225.6 Apoutpax-
HOTO TpoleccyaabHOro xojekca Poccuiickoit @enepamun. Obdecre-
YUTEJIBHBIE MEPBI €CTh CPOYHBIE BPEMEHHBIE MEPBI, IIPEAIIPUHUMAE-
MbI€ apOUTPAKHBIM CYAOM I10 3as1BJICHUIO UCTIA WM MHBIX JIUI ¥ Ha-
MpaBJICHHBIC Ha O0eclieueHNe NCKa WM UMYIIECTBEHHBIX HHTEPECOB
3asgBUTENS. APOUTPaKHBIN Cyll MPUHAMAET 00eCICUNTENbHBIE MEPHI
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TOJILKO B TOM CJIy4ae, €CIIU WX HEIPUHATHE MOXET BbI3BATh 3aTPY/I-
HUTEIHOCTD WJIK HEBO3MOXXHOCTh HCITOTHEHUS CyIe0HOTO aKTa, WITH
MPUBEJICT K IPUYMHECHHUIO 3HAYUTEIBHOTO yIiepOa 3asiBUTEITIO.

[IpumeneHne o0ecrieunTeNbHBIX MEP BO3MOXHO Ha JFOOOH CTa-
JIUM apOUTPaXKHOTO ITPOILIECcca, B TOM YHMCIIE M JI0 [101a4u UcKa (Tipe/-
BapUTEIIbHBIE 00ECTICUUTENLHBIC MEpPhI). bpeMsi ToKa3bIBaHUS TaKOM
HEOOXOJMMOCTH B X IPUMEHEHUH JIOKHUT Ha 3asBUTEIE.

Jis npuMeHeHusI 00eCIIeUUTENbHBIX Mep HEOOXO0IUMO TpeJICTa-
BHUThH B apOUTPaKHBINA CYJ JIHIIb TIOKA3aTEIbCTBA HAJMYNS OCIOPEH-
HOTO WJIM HAPYIICHHOTO MpaBa, a Takxke ero HapymeHus. CoBceM He
00s13aTeIbHO TMPEJICTABISATh JI0Ka3aTelNbCTBA B ITOJIHOM O0BEME st
000CHOBaHUS TPeOOBAHUH U BO3PAKECHUN IO CYIIIECTBY CITOpA.

Jis IpuHSITHS 00€CIICYUTEIBHBIX MEP CY/Ibsl OLICHUBAET OCHOBA-
HUS U1 UX IPUHSATHS TI0 CBOEMY BHYTpEHHEMY YOXKIIEHHIO, UTO CY-
ILC6HI)II>1 aKT 6YI[6T HC UCIIOJIHCH, 3aTPYAHUTCIICH B UCIIOJIHCHUU HUJIN
MOBJICYET MIPUYNHEHHNE 3HAYUTEIHHOTO yIepOa 3asBUTEITIO.

O0ecrieunTenbHLBIE MEpBI BCErjga OIrpaHUYUBAIOT ACATCIbHOCTH
JUIIa, B OTHOIIEHUHM KOTOPOTO OHHM MPUMEHSIOTCS, UMEIOT ITyO0JInd-
HO-TIPABOBOM XapaKTep W O0ECIIeYMBAIOTCS TOCYAapCTBEHHO-BIIACT-
HbIM MCXaHU3MOM.

K coxanennto, 310ymoTpediieHue MpaBoM Ha IM0j1avy 3asBICHUS
00 o0ecreyeHn: MCcKa Mo KOPIIOPATUBHBIM CIIOPAaM CO CTOPOHBI 3asi-
BHUTENEH B apOUTpaKHBIX CyJaxX BCTPEYAeTCs JOBOJIBHO 4acTo. He-
3aKOHHOC NPUMCEHCHHUEC 00€eCITeUnTENBHBIX MEp MOXCET MPUBECTU K
HEJPYKECTBEHHOMY TIOTJIOIICHUIO KOPIIOPAIMU MU HEMPABOMEPHO-
My 3aBJIQJICHUIO €e COOCTBEHHOCTHIO, YTO MPHUBENET K OCIA0ICHUIO
JICSITSIILHOCTH JIaKe XOPOIIo (GyHKIIMOHUPYIoIiel koproparmu. [Tpu-
MEHEHHE TOW WU WHOW 00eCTIeYnuTebHOW MEephI He JOIKHO OBITh B
10JIb3Y YAOBJCTBOPCHUS MHTEPECOB MCTIA B MIPEJICIIax 3asBJICHHOIO
TpeOOBaHMS 10 CyIIeCTBY criopa. IMeHHO HecoOIroIeHre IpUHITUIA
COpa3MEepHOCTH BEZET K OTMEHE CyJeOHBIX aKTOB O IPUMEHEHHUH 00e-
CIICYUTCJIbHBIX MEP BBIIICCTOAIUMU CYyJaMU.

Crincok obecrieYnTebHBIX MepP HE SIBISETCS NCYEPIBIBAIONINM, U
IIOTOMY CyA MOKET MPUMCHHUTDb U MHBIC BUJIbI MEP, 4 UHOI'JIa U Cpasy
HECKOJIBKO BUJIOB.

[IpumeHneHune obecreunTeNbHBIX MEp 110 KOPIIOPATUBHBIM CIIOPaM
OCYIIECTBIISETCS B COOTBETCTBUU C OOIIMMH NIPaBUJIAMH TJIABHI 8 Ap-
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OUTpaXHOTO TpoleccyanbHoro kojekca Poccuiickoit @enepanmu ¢
y4eToM 0COOEHHOCTEN cTaTbu 225.6.

Hanpumep, apOUTpaskHBIN Cyl MOXKET NPUMEHUTH JAPYTHE BUIBI
00€CTICUUTENIBHBIX MEpP, HEXKENHU Te, YTO MEPEUNCIIeHbl B ApOUTpax-
HOM IIpolLeccyallbHOM Kojiekce Poccuiickoil denepanuu, Wim xe
MIPUMEHHTH Cpa3y HECKOJIBKO 00ECIeUNTENbHBIX Mep.

B kauectBe obecrieunTenbHON MEpbl, KOTOpast HE YIIOMUHAETCS B
cratbe 225.6 ApOuUTpa)kHOTO TIpoLiecCyallbHOTO Koekca Poccuiickoit
@denepanyy, BBICTYNAET TaKXKE OTPAaHWYEHHUE IpaBa I0JIb30BaHUS
npaBaMu, yAOCTOBCPECHHBIMU AKIIUAMHU, NOJJIAMU, IMasIMU. OI‘paHI/I‘Ie-
HHUE IpaBa M0JIb30BaHUs NIPAaBAMH, YAOCTOBEPECHHBIMH aKLHSIMH, J10-
JIAMH, TassMU MOXKET NPUMEHATHECA KaK B paMKaX YK€ HaJIOKCHHOI'O
apecTa Ha aKIWH, IO, [Iau, TaK ¥ B KAYeCTBE CAMOCTOSTEILHOM 00e-
CIEYUTENbHON Mepbl. IIpn npumeneHnn apOUTPakHBIM CyIOM TaKO-
T'0 OTpaHUYCHHUSI, CyJl HE MOXKET HAJIOKUTH 3alpeT Ha CO3BIB OOIIETO
coOpaHMs aKLIMOHEPOB, TaK KaK 3TO MPEMSATCTBOBAIO ObI HOPMAJIbHON
ACATCIIbBHOCTH BBICHICTO UCITIOJIHUTEIIBHOI'O OpraHa KOpIopanru.

Eme onHUM HEMOMMEHOBAaHHBIM BUAOM 00CCIIEUUTEILHONW MEPhI
BBICTYTIACT MPHUOCTAHOBJICHUE ACHCTBHUS pemieHui obmiero cobpa-
HUS akunoHepoB. [Ipencrasisiercsi, 4To Takas Mepa OoJiee BBITOJHA
[0 CPAaBHEHHIO C 3aIPELICHUEM IOPUINYECKOMY JIMILY, €r0 OpraHaM
U UHBIM JIMIIaM MCIOJHATH PCHICHHA TAaKOI'o0 HOPpHUINYCCKOro Jinia,
TaK Kak OHa HE HapyllaeT OanaHc MHTEPECOB CTOPOH, HAIIPaBJIeHA Ha
COXpaHEHHUE CYIIECTBYIOIIETO MOJIOKEHUSI ¥ HE MpUBeaeT K (hakTu-
YEeCKOH HEBO3MOXXKHOCTH OCYIIECTBICHHUS 3aKOHHOW AEATENbHOCTH
KOpIIOpaLuy.

Ot 3asBUTENs, OOPATUBIIEIOCS C 3asBJICHUEM 00 00ECICYCHUU
HCKa, CYZ 110 COOCTBEHHON MHUIIMATHUBE WIIM M0 XOJaTalCTBY OTBET-
YHKa MOXKET MOTPeOOBaTh BCTPEUHOE 00ECIICUCHUE.

[Ipumenenue BCTpeyHOro oOecreueHus TakxkKe, Kak U MpuMeHe-
HHUE caMuX 00ECIIEYUTENbHBIX MEp, BO3MOKHO Ha JII00OH CTaguu ap-
OUTpaXHOTO TpoIlecca.

PaccMmoTpenue 3asiBiieHHs. O IPUHATHN 00€CIICUNTEIbHBIX MEp T10
KOPITIOPaTUBHOMY CIIOpPY B CY/ICOHOM 3aceJaHWu SIBJISCTCS MPABOM, a
He 0053aHHOCTBIO CyJ1a; TAKOW HOPAIOK PACCMOTPEHHUSI 3asIBICHUS 00
o0ecreyeHn: MCKa Mo KOPIIOPATHBHOMY CIIOPY HE sIBJsIETCSl 00s13a-
TEJILHBIM M MOKET OBITh MPUMEHEH CYIOM HpH CIEAYIOIUX 00CTO-
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ATEIbCTBAX: HAIUYUH HEOOXOIMMOCTH OOBSICHEHHH CTOPOH Criopa
no Qakty 3asBieHUs] 00 00ECICUYCHHH HCKA, OTCYTCTBHU BCTPEUHO-
ro obecneuenus.*® CyneOHoe 3aceaHie JODKHO ObITh MPOBECHO B
CPOK HE MPEBBIIAOIINI MATHAIIATHA JHEH CO THS MOCTYIIICHUS Ta-
KOT'O 3asIBIICHUSL.

WNHunpmaropaMu mpeIoCTaBICHUST BCTPEYHOTO O00CCIICUSHHUSI MO-
I'yT OBITH CICAYIOLINE JUIIA:

— wucter (B Cliydae NpeIbsBICHUs 3asBICHHS 00 oOecreyeHun
MCKa, a TAKKe B CIydyae MOJIauu MPeABapUTEIbHBIX 00ECIICUNTETbHBIX
mep);

— OTBETYHK B LIEJISIX 3aMEHbI 00ECIICUNTETbHON MEPhI (MOXKET MO-
TpeGOBaTh OT UCTI[A BHECEHHWE BCTPEYHOTo OOecmeueHus, Tubo cle-
JIaTh 3TO CAMOCTOSTEIBHO ITYyTEM BHECCHHS ICHEKHBIX CPECTB B pas-
Mepe TpeOOBaHHi UCTI[A Ha CTO3UTHBII CueT apOuTPasKHOTO Cy/1a);

— CyJ Kak 10 COOCTBEHHOW WHHIMATHBE, TaK M 110 WHUIUATHBE
OTBETYHKA, MOXKET MOTPeOOBaTh OT HUCTIA OOECIICYNTh BO3MEIICHHE
BO3MOXKHBIX YOBITKOB OTBETYHKA ITyTEM BHECCHUSI ICHSKHBIX CPE/ICTB
Ha JICTIO3UTHBIN CUeT Cy/a IMOO MpeI0CTaBICHHUsI OAHKOBCKOM rapaH-
THH, TOPYYHTEIBCTBA WK HHOTO (PUHAHCOBOTO OOECTICUCHUSI Ha ITY
cymmy.*

B ciydae HempemoCTaBIEHUS BCTPEYHOrO oOecreueHus, apOu-
TPaXHBIN CYJ MOXET OTMEHHTHh 00ECIICUUTENIbHBIE MEPhI TOJIBKO IO
xonaraicTBy orBeTurka. Cy/ He BpaBe OTMETUTD JCUCTBHE Obecrie-
YUTENBHBIX MEp 10 COOCTBCHHOM HHUI[MATHBE B CBSI3U C OTCYTCTBUEM
BCTPEYHOT0 oOecreyeHus.

OrmpesienieHie O MPEAOCTABICHUH BCTPEYHOTO 00ECIICUCHUSI BbI-
HOCHTCsI apOUTPaKHBIM CYJIOM HE TO3IHEE CIEAYIOIIEero THs MOCie
JIHS IOCTYTUICHUS B Cy/[] 3asBIICHUsI 00 00ECIICUCHUH HCKA.

$Cwm.: Tocranornenune ApOutpakHoro cyma 3anaaHo-CHOUPCKOro
okpyra ot 22.02.2017 Ne ©04-209/2017 no nemy Ne A45-9954/2016 // CIIC
Koncynperantlnroc (nata oopamenus 12.09.2020 r.).

#Cwm.: Kazauenko I'. B., Camoiinenko E.B. Berpeunoe obecnieuenue B
apoutpaxnom mpouecce // Becrauk denepanbHoro apourpaxkaoro cyna Ce-
Bepo-Kaskazckoro okpyra. 2010. Ne1. C. 90-103.

“Tlocranoenenue [Tnenyma BAC PO ot 12.10.2006 Ne 55 «O mpumene-
HUM apOUTpaKHBIMHU cylamu obecrieunTenbHbIX Mep» // Becthuk BAC P®.
2006. Ne 12.
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[lonBoast uTOrM, MOKHO CAENATh BBIBOJ, YTO HA CETOAHSALIHHUN
JIEHb 3aKOHOJATEJIEM YCTaHOBJIEHBI Pa3BEPHYTHIE MpOIlecCyallbHbIE
0COOEHHOCTH MPHUMEHEHHUs] 00ECIIeYUTENbHBIX Mep M0 KOPIOPaTHB-
HBIM CIIOpaM apOUTpaXHBIMU CcylnamH. Beab HMEHHO 00ecreunTeNb-
HBIE SIBIAIOTCS HanOosee BOCTPEOOBAaHHBIM MEXaHH3MOM TP BeJle-
HUM KOPIIOPATUBHBIX BOMH.

W3meHeHust B 00s1acTi MPUMEHEHUs] 00eCIeUYnTENbHBIX Mep TOo-
3BOJIAIOT B OonblIeld Mepe 00ecleunTh 3allUTy TpaB M 3aKOHHBIX
HWHTEPECOB YYaCTHUKOB KOPIIOPATHBHOTO CIOpPA, a TaKkKe M30ekKaTb
370ynoTpebIeHus mpoleccyalbHpIMU TpaBaMu. HoBembl 3akiroya-
JIUCh B PacIIUpPEHUH CIHCKa CIOPOB, MO KOTOPHIM NpeaycMaTpuBa-
eTcs o0s13aTeNbHOE MpoBeAeHHE 001Iero codpanus akiuoHnepos. Ha
CETrOTHSIIHUN JeHb JaHHBIH CITUCOK SIBJSIETCS] OTKPBITHIM. DTO OBLIO
CAENaHO CIeUHalbHO, TaK KaK HEBO3MOYKHO MpPEIyCMOTpPETh BCe
CIIOpHBIE CUTYyallHH.
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YK 34

BEKY3APOBA ®. A.,

MQruMcTpaHT Kageapsl NPeANPUHUMATENLCKOTO U TPYAOBOro Npasa
Cesepo-KaBkasckoro ropHo-MeTanypruyeckoro MHCTUTyTa
(rocysapcTeHHoro TexHonornyeckoro yHupepcmrera)

OOPMUNPOBAHUME MHCTUTYTA
HECOCTOSTEABHOCTN (BAHKPOTCTBA)
B COBPEMEHHOM POCCUICKOM TMPABE

JlanHasi HaydHas CTaTbs paccMarpuBaeT oOpa3oBaHWE W pa3BUTHE
MHCTUTYTa OQHKPOTCTBA B COBPEMEHHOM POCCHIICKOM IpaBe ¢ UCTOpHUUE-
CKOM TOYKH 3PEHHs, a TaK K€ ¢ TOUKH 3PEHUs aHaJIH3a IPABOBBIX HOPM.
PaccmarpuBaemslil nepuon oxsareiBaeT 1991 ., nepuon nepexosa oT Iuia-
HOBOW YKOHOMHUKH K PRIHOYHOH. B CBSI3U ¢ pe3KUM Mepexo1oM, K KOTOPOMY
He OBbLIM FOTOBBI IIEPBbIE NPEANPUHIMATEIIH, IPOUCXOAUT YXYAIICHUE IKO-
HOMHYECKOTO CEKTOpPa, YTO BEIET K HECOCTOATENHLHOCTH OOJBIIOTO Kpyra
JML, B CBSI3U C 3TUM 3aKOHOZAATENb BBOAUT IEPBbI€ HOPMATHUBHBIC AKTHI,
perTaMeHTHPYIOIIe HHCTUTYT OaHKpOTCTBA. B TOM wUmcie B cTaTbe ecTh
HEepHOAU3ALMs 3aKOHOJATEIbHBIX aKTOB O HECOCTOSTEILHOCTH B COBpE-
MEHHOM POCCHIICKOM IIpaBe JI0 HaIIUX JHeH. Taxke B JTaHHOU CTaTbe pac-
CMaTpHUBACTCS BIUSHUE SKOHOMUKHU KakK (aKkTop, TOJNKAIOMIUN K Pa3BUTHIO
WHCTUTYT TpaBa.

KuroueBble ¢J10Ba: HECOCTOSATEIBHOCTD (0aHKPOTCTBO), OAaHKPOTCTBO
B Poccun, GaHKPOTCTBO IOPUAMYECKHUX JIUI, YKOHOMHYECKHH (akTop B
0aHKpOTCTBE, MOsIBIICHHE OAHKPOTCTBA.

BEKUZAROVAF.

FORMATION OF INSLOVENCY INSTITUTION
IN MODERN RUSSIAN LAW

This scientific article examines the formation and development of the
institution of bankruptcy in modern Russian law from a historical point
of view, as well as from the point of view of the analysis of legal norms.
The period under consideration covers 1991, the period of transition from
a planned economy to a market one. In connection with a sharp transition,
for which the first entrepreneurs were not ready, the economic sector is
deteriorating, which leads to the insolvency of a large circle of persons,
in this regard, the legislator introduces the first regulations governing the
institution of bankruptcy. Including in the article there is a periodization
of legislative acts on insolvency in modern Russian law to the present day.

A
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This article also examines the influence of the economy as a factor pushing
the development of the institution of law.

Keywords: insolvency, bankruptcy, insolvency representative,
property sale procedure.

DKOHOMHKA M TIPaBO — JIBa HEPA3pPBHIBHO CBS3aHHBIX MEXKIY CO-
0ol ABIIEHNS, HEYKJIIOHHO (DOPMUPYIONUXCS U pa3BuBarommuxcs. He-
COMHEHHO, 3TO TaKXKe OKa3bIBA€T BJIMSHUE HA JKU3Hb TPAXKIAH U T10-
JIUTHKY TOCYJapCTBa B IEJIOM, KOTOPOE B CBOIO O4Yepeh MPUHUMAET
3aKOHBI HEOOXOIUMbIE OOIIEeCTBY B JaHHBII MOMEHT.

Houroe Bpemst B CoBerckoM Coro3e CyLIECTBOBAA TNIAHOBAs KO-
HOMHKa. JlaHHas cucTeMa nMernna Kak JOCTOMHCTBA, TaK U HEJIOCTaTKH.
OCHOBHOI €€ MUHYC 3aKJIFOYAJICS B TOM, UTO BCE POU3BOACTBO CTPa-
HBI OBLTO TIEHTPATM30BAaHO TOCYIapCTBOM, B COOTBETCTBHHU C YEM, HE
OBLTO MIPEeANPUHIMATENFCTBA, KOHKYPEHIINH, 3aKOHOIaTeNbHAs ce-
pa ObLTa MaJIOTIOIBIYKHOW. 3aKOHO/IATENBCTBO B C(hepe peryInpoBKI
OTHOIIIEHUI MEXIy MpeNpUHAMATEIIMA OTCYTCTBOBaIO. bombiime
IIEPEMEHBI B CEKTOPE SKOHOMHUKH U ITpaBa HAYaJUCh JIUIIb TTOCIIE Pa3-
Basia CCCP.

C 1 auBaps 1992 1. B cTpaHe Havajlach peajin3anus paguKaibHbIX
9KOHOMHUYECKUX pedopM. J[aHHOE SKOHOMUYECKOE sIBJICHHE B Poccuu
03HAMEHOBAJIO TEPEX0Ji OT IJIAHOBON K PHIHOYHOM HPKOHOMHUKE, OC-
HOBHBIMU MPUHITUITIAMA KOTOPOH SBISLTUCH:

— OTKa3 OT TOCY/IJapCTBEHHOTO PETyJIUPOBAHUS IICH;

— JOCTH)XKCHHE CTAaOMILHOCTH POCCHHCKOHM BAJIOTHI, a TAKKE €€
KOHBEPTHPYEMOCTH;

— TIpUBATH3AIMs TOCYAAPCTBEHHBIX OOBEKTOB, YTO B CBOIO OUe-
peap co3aaBalio KJIACCHl YaCTHOW COOCTBEHHOCTH.

Takke CTOUT OTMETUTh, 9TO B jaekadpe 1990 r. eme B PCOCP
MOSABJISIETCSA TIEPBbIA 3aKOHOAATENIbHBIM akT «O MNpeanpuaATHIX U
MIPeTPUHUMATENECKON AEITEIBHOCTH», YTO B CBOIO OUYEPE[lb, JaJI0
opUITHATBHBIA CTApT pa3BUTHIO OM3Heca B cTpaHe. C 3TOro MOMEHTa
B CBOMX IpaBax BOCCTAHABJIHMBAIOT YaCTHYIO COOCTBEHHOCTbH W TIPE]l-
MPUHUMATENLCTBO.* JIaHHbIE TIOHSATHS OBLIH Ty>K/IbI HACCIICHUIO, TaK
KaK OTCYTCTBOBAJIM B OBITY OKOJIO CTa JieT. Brimeyka3anusie pedop-

46 ApOuTpaxkHbIi TporieccyaIbHbIi Koaeke Poccuiickoit denepannu ot
24.07.2002 Ne 95-D3.
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MBI MIPOBOJMINCH B Poccun moctatoyHo ObIcTpo, 0e3 KakoH-1ubo
3aKOHO/aTeNbHOM moaAroToBku. Ilocne niaaHoBo YKOHOMUKN HOBBIE
paauKaIbHbIe YKOHOMHUYECKHUE JBUKEHUSI MPOU3BEIN «IIOKOBYIO TE-
panuio» Kak HaceJleHHIO, TaK M €Ille He YCIEBIIEMY OKPENHyTh poc-
CUIICKOMY TpEANPUHUMATENBCTBY. Pe3ynbTaTom pedopm cramu:

— pOCT IIeH;

— 3aJIep’KKa BBITUIATHI 3apa00THOM TIATHL;

— OBICTpOE CHIKEHHE ITOKYNATEIbCKOM CIIOCOOHOCTH HACEICHUS;

— TIOBAJILHOE 3aKPBITHE KPYIHBIX MPEANPUSTUH;

— CHIDKEHHE JICHE)KHOTO 000pOTa HACEICHUS;

— LIMPOKUH pOCT KoJH4yecTBa 0e3pa0OTHBIX;

— TaJeHHE MPOMBIIUICHHOTO TPOU3BOICTBA CTPAHbI;
pe3Koe IaJieHue Kypca pOCCUMCKON BaJIFOTHI.

OnHoit U3 Mep, IPUHUMAEMBIX POCCHUUCKHM 3aKOHOAATENEM,
OBUIO BBEIEHHE HA 3aKOHHOM ypOBHE OaHKPOTCTBA, TO €CTh NpU3HA-
HUS FOPUIMYECKOTO JIUIIa HECOCTOSATENBHBIM BCIIEICTBUE BO3POCIIETO
KoJM4ecTBa J0JroB. Bo3Bpalenue nanHoro nHctuTyTa B Poccuto Ha-
yanock ¢ Ykaza npesugenta No623 «O mepax mo noaaep:KKe 1 03710-
POBIICHUIO HECOCTOSITENILHBIX TOCYAaPCTBEHHBIX MPEANpUsLTHii (OaH-
KpPOTOB) U MPUMEHEHHS K HUM CIEHHATLHBIX mporeayp».t’ Pe3yib-
TaToOM JaHHOIro Yka3a ctas 3akoH Ne 3929-1 «O HecoCTOSITEIbHOCTH
(OaHKpOTCTBE) MPEANIPUATHIT», BCTYNHUBILMHA B cuity ¢ 1 mapta 1993 1.
B COOTBETCTBUU C nocraHoBieHHueM BepxosHoro Cosera P® ot 19
HOs10pst 1992 1. OTHO3HAYHO MOKHO CKa3aTh, YTO JAHHBIA aKT ObLI
HEIOCTATOYHO J0padoTaH, a TakKe BechMa CIielHo ogo0peH. OH co-
Jeprait Bcero 51 cTaTplo, 0THAKO, OH BIEPBHIE YETKO PETJIAMEHTHPO-
BaJl OCHOBHBIE MTOHSTHS, KacalOLUECs] HECOCTOATENBHOCTH MPEANIPH-
SITUH, CyIeOHbIE U BHECYACOHBIC MPOLEAYPhl OAHKPOTCTBA, a TaK JKE
MHOTO IPYTUX BaXKHBIX MOMEHTOB.*® B COOTBETCTBHH C BBIIIICYKa3aH-
HBIM 3aKOHOM OBLIH 0003HA4YCHBI YCIIOBHS BBEICHUS MPOIEAYPHI He-
COCTOSITENILHOCTH M OYE€PETHOCTH MOTallIeHUs TPeOOBAHMIA, TAKKe MO-

“"E¢umosa K.E. O pa3BUTHH HHCTUTYTa HECOCTOSTEILHOCTH (OAHKPOT-
ctBa). Coopuuku koHpepeniuii HULl «Commocdepay: MHHOBaIMOHHBIC
IIPOLIECCHI B YCIOBHUSIX II00AIU3ALMH MUPOBOI SKOHOMHUKH: TIPOOJIEMBI, TEH-
JICHLIUHU, TIEPCTIEKTUBBIL.

“VmacoBa T.A. Pomb rocymapctsa B pa3BUTHH HHCTUTYTa HECOCTOS-
TenbHOCTH (OaHkpoTcTBa) B Poccuiickoit denepanuu. C. 130.
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SIBUJICH MTOHATHUS «KPEAUTOP» U «IOIDKHUK». CaMoe Ii1aBHOe, YTo 3a-
KOH TOJIKOBAJI MOHSTHE «HECOCTOSATEILHOCTHY», KOTOpoe 0003HaYano
HECTIOCOOHOCTh YAOBJIETBOPUTH TPEOOBAHUSI KPEAUTOPOB TIO OILIATE
TOBapOB, JIN0O paboT U YCIIyT, BKJIFOUAsi HECIOCOOHOCTh 00ECIICYHTh
o0s3aTeNbHbIE OTYUCICHHUS B OIOKEeT. BHEIIHUM mpu3HAaKOM ObLIO
OTIpEJeNIeHO HEUCTIONHEHHE JOJKHUKOM CBOMX 0053aTEeNbCTB O
orJiate B TEUEHHE TpeX MecsleB. BaHKPOTCTBO MO JaHHOMY 3aKOHY
BBOJMJIOCH JIMIIb B OTHOLICHUH IOpUAMYECKUX JuIL* Onpenensics
KpYT JIML, KOTOPbIE MOTJIM MOJATh 3asBICHUE O HECOCTOATEIbHOCTH,
K HUM OTHOCHJIMCH JTOJDKHUK, KPEAUTOP, TPOKYPOP.

3akoH 0 HecocTosATeNnbHOCTH (OaHkpoTcTBe) 1992 T. BKIIOUAN B
ce0st orpaHMYEHHOE KOJMYECTBO MPOLEAYP, K KOTOPHIM OTHOCHIIHCH!

— peopranu3anysi;

— JMKBHUIALNS;

— MHUPOBOE COTJIALICHHE.

BesycnoBHo, B polecce CTaHOBJIEHHSI HHCTUTYTa OAHKPOTCTBA B
POCCHIICKOM 3aKOHOAATENLCTBE ObLI IIKBAJI HEynad ¥ HelopaboTOK.
[Ipu ero co3naHuu OBUTM MCIOIB30BAHBI MOAETH 3aKOHOAATEIHCTBA
pa3BuTHIX cTpaH, B yacTHocTH CIIIA 1 EBpomnbl. Kak ysxe ObL10 BbIIIe
yKa3aHo, 3aKOH MMUCalli BechbMa 1 BecbMa crielHo. [Ipu onjenke HopM
mpaBa 3apyOeKHBIX CTpaH He OBLJIO YYTEHO, YTO 3aKOHBI O OAHKPOT-
CTBE ATHX 3apyOEKHBIX TOCYAapCTB UMEIOT /1Ba aOCOJIIOTHO Pa3HbIX
BekTopa HampasieHus. B 3akonomarensctBe CILIA mnpuoputeTom
SIBIISIETCSL IOJDKHUK, TMOJAIOMIMK 3asiBICHHE M OTCTaMBaIOLUIMK CBOU
WHTEpECHl, Toraa Kak B EBpomelickoM 3aKOHOAATENbCTBE TIaBHBIM
SIBJISIETCS KpeauTop.>

Taxum 00pa3oM, He YAMBHUTEILHO, YTO TIEPBBIN 3aKOHOAATEIbHBIN
akT 0 OaHkpoTcTBe B Poccuu, mpu cyliecTBOBaBILIECH HIKOHOMUYECKU
HeomnpeaeacHHON Moienu He ynancs. 20 ceHtsops 1993 1. Obuto u3na-
HO ITocranosnenue IlpaBurensctea PO Ne 926, kotopoe ykassiBaio
0 coznannu PenepanbHOrO YNpaBIeHUS MO AejaM O HECOCTOSTEIb-
HOCTH (OaHKPOTCTBE) M ()MHAHCOBOMY O3JIOPOBJIECHHUIO NpU [ ocko-

YT pakmanckuii komeke Poccuiickoii depepaiuu (4acTh mepsas) OT
30 Hos10pst 1994 1. No 51-D3.

% Kononora K.C. MupoBoe cornamieHiue Kak CaMOCTOSTENbHAs Mpo-
Lenypa B ieje o 0aHKpOTCTBE. AKTyallbHbIe NPOOJIEMbl YaCTHOTO NpaBa 1
rpaXJIaHCKOTO Cy/I0TIPOU3BO/ICTBA.
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mumyuiectse Poccuu. B nmosicHurensHOM 3anucke IIpaButenscrsa
P® onwmceiBanuch OCHOBHBIC 3a7a4i JAHHOTO OpraHa: pa3padoTKa U
OCYILECTBIICHNE KOMILIEKCAa MEp, HalpaBJIEHHbIX HA 3(P(EeKTUBHYIO
peanu3anno 3aKOHOAATENLCTBA O HECOCTOATEIBHOCTH, a TaKXkKe Ha
MPeIOTBpaIIeHUEe HETaTUBHBIX TOCJIEACTBUI peanbHBIX OaHKPOTCTB
npeAnpusaThil U opranuzaimii.’’ Takke CTOUTh OTMETHTD, YTO TaHHAS
OpraHU3anus HEIOJITO OCYIIECTRIIUIA CBOIO ACATEIBHOCTE. B 1997 1.
OHA CTaJla CaMOCTOSITENIbHOM, BBIHAS U3 KOMUTETa TOCUMYILECTBA, U
Obu1a nepenMeHoBaHa B PeniepanbHyro ciyk0y 10 JesaM 0 HECOCTOsI-
TENILHOCTH, a 3aTeM U BoBce B deepalibHyIo0 ciiy)0y 1o (PMHaHCOBO-
My 0370POBJICHHIO U OaHKPOTCTBY. B ee mosHOMOoYMsI BXOJUIIO ITPOBE-
JIEHHE CO CTOPOHBI TOCYAapCTBA HA/30pa 3a NPOBEICHUEM HPOLEAYD
0aHKPOTCTBA, BBISBICHHE HEOOXOAWMOIO BEKTOpA ISl YIyUIICHHUS
3aKOHa O HECOCTOSTEIBHOCTH, B HEKOTOPHIX CIydasxX — Mpexyrpe-
KJCHHE BXOJKJICHUsI OpraHu3aluii B npoueaypy 6ankporcrsa.’> Tem
He MeHee, B 2004 1. 9 mapTa gaHHas cTpyKTypa Oblia 3akpbiTa. O00-
3HauuB B ['ocymapcTBeHHOH ayme IpoBas MepBOro 3akoHa O HECO-
CTOSITETILHOCTH, OBUIO PEIICHO CO3/IaTh HOBBIH OoJiee dPPEKTUBHBIN
IIPaBOBOH aKT, PEIVIAMEHTUPYIOIIUH TOPSA0K NPOBEACHUS IPOLIEAYD
OaHkpoTcTBa. B cooTrBercTBUU ¢ 3THM B 1995 I. OBUT BHECEH HOBBIN
3aKOHOMPOEKT, B KOTOPBI BIOCIEACTBUH OBbLIIO BHECEHO cBbile 600
nonpaBok. Ho manbliie BTOPOro YTeHHs JaHHbIH 3aKOH He yiien. >

B mapte 1998 roma BeTymt B ¢ty HOBBIH 3aK0H «O HECOCTOSI-
TEJILHOCTH», UMEBIINHA KapJUHAJIbHbIE, BO BCEX OTHOLICHUSX, OTIIH-
YHs OT BBIIIEANIEr0 paHee 3aKkoHa «O HecoCTOATENFHOCTH (OaHKPOT-
CTBE) MPENNPHUSATHIN», a TAK)KE BKIIOUABIIETO B ceOs UCIPaBICHHbIC
omKOKU CBOET0 NPENIIeCTBEHHUKA. Tak e CTOUT OTMETHUTH TOT BaKT,
YTO OTPEJAKTUPOBAHHBIN 3aKOH ObLT 00BbEMHEE CBOETO MPEAILIECTBEH-
HUKa B HECKOJIBKO pa3. [Ipu co3nanuu 1aHHOTO 3aKOHA OBLIO YYTEHO,
YTO cOBpeMeHHass Poccuiickasi S5KOHOMHKA TOJIBKO (OpMHUpPYETCs, B

S'Ucaera E.A. Pa3BuTre MHHOBAIMOHHBIX METOJOB IPEIOTBPAIICHUS
0aHKpOTCTBA KPEAUTHBIX Oopranuzaunuii B Poccun.

2Tlepdusor A.B. [IpaBoBoii cTaTyc HOKHUKA KaK CyOBbeKTa MpoLeLy-
PBI KOHKYPCHOTO TIPOU3BOACTBA IPU HECOCTOSTENEHOCTH (OaHKPOTCTBE).

3 Kabmyuuii A. FO. K Bonpocy 0 pa3sBUTHH HHCTHTYTa HECOCTOSATEIBHO-
ctu (0ankporctBa) B Poccuiickoit denepanni.
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CBSI3U C YeM, Ha MPOTSHKEHUH JOJITOr0 BPEMEHH OTCYTCTBYET (PMHAH-
coBasi cTabmIbHOCTh. Takxke ObUTO 100aBJIEHO OOJBIIOE KOIUIECTBO
HOBBIX MOHATHH, HOPM, PErVIAMEHTUPYIOLIMX MaT€pHaIbHOE U IPO-
LeccyainbHoe MpaBo. ApOUTPaKHBIH yNPaBISIOMINN UMET HECKOIBKO
HOBBIX CTaTyCOB, T€TEPb OH MOT' OBITh Ha MPOTSHKEHUH OaHKHOTHO-
o Mporecca BpeMEHHBIM, BHEITHAM M KOHKYPCHBIM YIIPABIISIOIINM.
[Iperepnienno U3MEHEHHUS TaK K€ M CaMO ONPEIeJIEHNE HECOCTOSNTENb-
HOCTH, TeTepb OHA SIBJSIET COOOH MPU3HAHHYIO apOUTPa’KHBIM CyIOM
WK OOBSBICHHYIO CAMUM IOJDKHMKOM HECIIOCOOHOCTH B TIOJHOM
00bEME yI0BJICTBOPUTH TPEOOBAHHUS KPEIAUTOPOB IO JICHEKHBIM 00sI-
3aTEeNbCTBAM | (WJTH) UCTIONHUTEL 00S13aHHOCTH 110 YIUTATe 00513aTeih-
HBIX MUIaTexei.”* CaMbIM TJIaBHBIM HOBIIECTBOM MPHUHSATOTO 3aKOHA
SIBIISUIOCH HAJTMYUE TIPU3HAKOB HECOCTOATEIILHOCTH, K KOTOPBIM OTHO-
CHJTH CPOK B TPU MECSIIIa, B KOTOPBII HE UCIIOJHSIIOT JICHEeKHbBIE 00s13a-
TEJTLCTBA, a TaK XKe pa3Mep 3aI0DKeHHOCTH — He MeHee 100 TeIcsd py-
oneil. [lperepnenu n3MeHeHne 1 HOPMBI, KacarolInuecst cCaMOH MpoLe-
Iypbl HECOCTOSITENBHOCTH. 3aKoH oT 19 Hos0pst 1992 r. nenun ux Ha
peopraHu3aluoHHbIe HOPMBI, JTMKBHIAIIMOHHBIE HOPMBI 1 MHPOBOE
cornameHue. PeoprannzanyonHast HopMa BKIIIO4aja B ceOsl BHEILIHEE
yIpaBJieHHE U CaHALUIO, a JMKBUAALMOHHAS HOpMa Mpearoiaraiach
B IpoLiecce KOHKYPCHOTO Mpou3BoAcTBa. 3akoH 1998 1. He ymotpe-
OJISUT TEPMHHOB «PEOPraHM3alusy H «JTUKBUIAIMS». 23 cTaThs 3a-
KOHa BBLAEISIIA YEThIPE MPOLeypbl OaHKPOTCTBA VI FOPUANYECKUX
i ¥ age 1 puzndecknx. OOMmMKME cpeay HUX SBISIIOTCS KOHKYpC-
HOE MPOU3BOJICTBO U MUPOBOE corjamenue. st opuaInuecKux JIuil
9THM HOpPMaM TIPE/LIECTBYIOT HAaOIIO/ICHHE M BHEIIHEE YIPaBJICHU-
e.>> Bplmeyka3aHHbIN 3aKOH, HECMOTpsI Ha HCIHpaBJICHHE OMIMOOK U
OTPOMHYIO MPOJEIAaHHYI0 paboTy HajJ MX MCIPABICHUEM, BCE PABHO
HUMell MHOKECTBO CJa0BIX CTOPOH, K YMCIY KOTOPBIX, OE3YyCIOBHO,
HYKHO OBLIIO OTHECTH OECKOHTPOJIBHYIO JIESITETbHOCTD apOUTPasKHBIX

**Kononosa K.C. MupoBoe cornaimieHiue Kak CaMOCTOSTENbHAs Mpo-
Lenypa B ieje o 0aHKpOTCTBE. AKTyallbHbIe NPOOJIEMbl YaCTHOTO NpaBa U
IPa’KAaHCKOTO Cy/IO0TPOU3BO/ICTBA.

55 JTaii JI. Pa3MbIlICHHS O Pa3BUTHH 3aKOHOMATEbCTBA O OAHKPOTCTBE
KaK MHCTPYMEHTA IMOJIepKaHus CTaOMIIb-HOTO0 SKOHOMHUYECKOro pocra. [o-
CyJlapCTBEHHOE yIpaBieHue. JnekTpoHHsblil BecTHUK. 2013. Ne 37. C. 86-91.
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YIPaBISIONINX, YUYUTHIBAIOIIMX MHEHUS JHIIb KPEAUTOPOB, 00XOIs,
MPH 9TOM, MHEHHE COOCTBEHHUKOB.®

Takum 00pazom, UMYIIECTBO MPEANPUATHI-OaHKPOTOB B 0OIb-
LIMHCTBE CIIy4aeB TEPEXOUII0 KPEIUTOPaM, YTO HETaTHBHO CKa3bl-
BAJIOCH HA DKOHOMHYECKOW CHUTyaluu B 1enoM. Jlumb Onaronpusit-
HBII SKOHOMHYecKui knmuMat Hadaita 2000-x To10B, IPHUIICIIIHA Ha
CMEHY peluTeNbHbIM pedopmam 90-X TOA0B U MajeHue YKOHOMUKU
CTpaHBbI B LIEJIOM, 3aCTaBHII 3aKOHOAATEIS TOIOUTH K CO31aHUIO HOBO-
T'0 3aKOHa, PEryINPYIOIIEro HHCTUTYT O6aHKpoTCTBA.”’ B CBSI3M ¢ yeM
26 oxtsi6ps 2002 1. 6611 yTBepKAeH DenepanbHblii 3ak0H Ne 127 «O
HecoCTosATeIbHOCTH (OaHKpOTCTBE)» (Hanee — 3akoH Ne 127-D3).%
HoBast uzest Obiia co3iaHa Ha OCHOBE BHUMATEIBHOTO U3yUYCHHUS TEX-
HOJIOTHH ¥ MPOIelypbl OaHKPOTCTBA MPOUUIBIX JIET, OAHAKO, B ATOT
pa3 3akoHomarens He Topormmwics. B 3axone Ne 127-D3 nosBunucs 4
HOBEJUIBI, KOTOPBIE TIO3BOJIUIIN CYIIECTBEHHO U3MEHHUTh OTHOIICHHUE K
WHCTUTYTY OQHKPOTCTBA U CIABHHYIIM CTATUCTHKY B CTOPOHY YMEHb-
HICHHS KOJIMYECTBA HapyIIeHUH. >

HoBelit 3akoH momyuwmics emie Oojiee 0ObEMHBIM, YeM TpeIiie-
CTBYIOIINE €My, OJTHAKO, OH BCELEJIO PACKPBIBAI BCE OCHOBHBIE T10-
HSITHS, UCTIOJIb3YEMbIe BO BPEMsl IIPOIIEypPbl OAHKPOTCTBA, JOTOIIHO
OIMCBHIBAJ BCE MpaBa M 00S3aHHOCTH CTOPOH JAHHOTO MHCTHTYTa Ha
BCEX €€ CTaJIUsIX, OSBUIIMCH HHTEPECH COOCTBEHHUKA TPEATIPUSTHSL.
3aKOH yCTaHOBWJI OCHOBHBIE TPOLEAYPbl HECOCTOSITEIEHOCTH, KOTO-
pbI€ UCTIONB3YIOTCS M B Halle BPeMs, K KOTOPBIM OTHOCSITCS TaKue
MpoIeyphl Kak Mpoleaypa HaONI0IeHHs, KOHKYPCHOE MPOHU3BO/I-
CTBO, BHEIIIHEE yIpaBleHUe, (PUHAHCOBOE O3JI0POBIICHUE U MHPOBOE
cornamrexue.*

S Koucrurynus Poccuiickoit deneparun.

S"Habuynun 1. C. K Bompocy 0 pa3BUTHH HHCTUTYTa HECOCTOSTEIBHO-
ctu (bankpotcTBa) B Poccum.

80 HecocrositenpHOCTH (OaHkpoTcTBe): DenmepanbHblii 3aKOH OT
26.10.2002 Ne 127-D3.

¥Kononoa K.C. MupoBoe cornamieHiue Kak CaMOCTOSTENbHAs Mpo-
Lenypa B ieje o 0aHKpOTCTBE. AKTyallbHbIe NPOOJIEMbl YaCTHOTO NpaBa U
IPa’KAaHCKOTO Cy/IO0TPOU3BO/ICTBA.

Muepmanosa C.T. O pa3BUTHH HHCTHTYTa HECOCTOSATENLHOCTH (OaH-
KPOTCTBA) B COBPEMEHHBIX YCIIOBHSIX
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ITomumo Bcero, B 3akon Ne 127-D3 Obu1H BBEIEHDI €11IE€ ABa HOB-
IeCTBa, MHUIIMATOPAMH KOTOPBIX ObUIH TpeAcTaBuTenu Baactu. OHu
MOTPeOOBAIM 3aKOHOJIATEILHO BBECTU TOCYJIAPCTBO B IMPOIIECC MPH-
3HaHUsI OaHKpPOTCTBa opraHmzanuu. biarogaps 3axony Ne 127-03
ObUTa cO3[laHa CHCTEMa CaMOPEryJIHpPOBaHUs MPodecCHoHaTbHON
JESATSILHOCTH apOUTPAKHBIX YIPABISIONIMX, CAMOPETYJIUPYEMbIC
OpraHU3alliU CTaNU IEUCTBEHHBIM PEryISITOPOM OTHOLICHUN MEKIY
apOUTPaKHBIM YIPABJISIONIMM U KPEIUTOPAMH, B TOM YHCIIE U TOCY-
JIapcTBOM. %!

Takum 00pa3zom, B IOCTATOYHO MOJIOJIOM COBPEMEHHOM POCCHIi-
CKOM 3aKOHOJIaTEJIbCTBE HMHCTUTYT HECOCTOSTEIBbHOCTU (OaHKpPOT-
CTBa) MpeTeprie] OTPOMHOE KOJIMYECTBO H3MeHeHuil. OpHako, Ha
naHHOM dTare 3akoH Ne 127-®3 ycrieniHo 3akpenuiics B 00IIeCTBE
U UMEET OONIUPHYIO CIIOKHUBIIYIOCS MPAKTHKY,* MpeTeprieBast JIUIIIb
HEOOJIbIINE 3aKOHOJATEIIbHbIC W3MEHECHHS, KOTOPBhIE €ro TOJIBKO
YKPEIULSIIOT ¥ Pa3BUBAIOT.
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YOK 34
BEKY3APOBA ®. A.,
MQruMcTpaHT Kageapsl NPeANPUHUMATENLCKOTO U TPYAOBOro Npasa
Cesepo-KaBkasckoro ropHo-MeTanypruyeckoro MHCTUTyTa
(rocysapcTeHHoro TexHonornyeckoro yHupepcmrera)

BAHKPOTCTBO ON3NHECKNX ANL,

B nanHOi#t cTaThe paccMarprBaeTcs mpouenypa 0aHKpoTCTBa Gpu3nye-
CKHUX JIHI, pexycMoTpeHHas DenepaibHbIM 3aKOHOM «O HECOCTOSTENb-
HOCTH (OAHKPOTCTBE)», & TaK XKE OTACIbHBIC 3aKOHOATEIIbHBIC aKThl PD
B YaCTH KOOPIMHAIUM BOCCTAHOBUTEIBHBIX MPOLENYp, IPUMEHIEMBIX B
OTHOILCHUH TpakIaHWHA-I0JDKHHKA. Ha OCHOBe aHanm3a TeOpeTHYeCKUX
OCHOB T'PaKJAHCKOTO IIPpaBa PAaCCMOTPEHbI CIa0ble U CHIIbHBIE CTOPOHBI
nanHoro ®eznepanbHOro 3akoHa. [IpoBeneH aHaIM3 OCHOBHBIX ITyTEH pe-
IIEHHs] BOIPOca 0 OAHKPOTCTBE (PU3UUECKOTO JIMLA, ONIPEAETIECHBI BO3MOXK-
HBIE PUCKH, KaK ISl CAaMOTo OaHKpPOTa, TaK U JJIsI KPEIUTHON OpraHnu3aIHy.

KuroueBble cjIoBa: HECOCTOSTEIBHOCTh, INPOLEAypa peau3aluu
UMYIIIeCTBa, 0AHKPOTCTBO, KOHKYPCHBIH YIIPaBIISIOIINH.

BEKUZAROVAF.A.
INDIVIDUAL BANKRUPTCY

This article examines the procedure for bankruptcy of individuals
provided for by the Federal Law “On Insolvency (Bankruptcy)”, as
well as individual legislative acts of the Russian Federation in terms of
coordination of recovery procedures applied to a debtor citizen. Based on
the analysis of the theoretical foundations of civil law, the author considers
the strengths and weaknesses of this Federal Law. The analysis of the main
ways of solving the issue of bankruptcy of an individual is carried out,
possible risks are identified both for the bankrupt itself and for the credit
institution.

Keywords: insolvency, bankruptcy in Russia, bankruptcy of legal
entity, economic factor in bankruptcy.

3aK0H 0 HECOCTOATENLHOCTH (PU3UUECKUX JIUI] PACCMATPUBAJICS B
TEUEHHE JIECSTH JIET U BBI3BIBAII OTPOMHOE KOJHUYECTBO JUCKYCCUH U
criopoB. B 2008 romy B Poccum Hadascs ¢ moTpeOUTENbCKOTo Oyma.
I'paxxnane Poccuun Opanu KpeauThl Ha IOKYIIKY CAMBIX Pa3HBIX BHJIOB
TOBapOB — OT JKWJIbS IO MEIIKOW ObITOBOM TeXHUKH. OJTHAKO BCITBIX-
HYBIIMH (MHAHCOBBIA KPHU3UC CIIENAT HEMObEMHBIME JIJISl MHOTHX
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Jozel 1oAroBbie 00s3aTeNnbCTBa Mo KpenuTaM. C MOMEHTa IPUHATHUS
3aKOHa 0 0AHKPOTCTBE (PU3UUECKHUX JIHILI, IPAKIAHUH HUMEET MMPaBo B
cllyyae HEBO3MOKHOCTH BBITUIATHI CBOMX JOJTOBBIX 0053aTENBCTB 00-
paTtuThCst B apOMTPaKHBIN CyJl C 3asBICHUEM O MPHU3HAHUM €Tro OaH-
KkpoToM. Torzia Kak 10 NPUHSTHSA JaHHOTO 3aKOHA, B CITy4ae HEUCTOJ-
HEHMS JOJDKHUKOM O0SI3aTENbCTB MO KPEIAHTY, CIACIYIOUIUM IIaroM
ObUTO0 BO30Y’KAECHUE UCIOIHUTEIBHOTO TPOU3BOACTBA U B3BICKAHHE
CYMMBI JoNra CyAeOHbIMU NprucTaBaMu. OJHAKO CIIOKUBIIMHCS Xa-
paxkTep MCHOJIHUTENBHOTO MPOM3BOJACTBA MPUBOJAMI K ABYM BapHaH-
TaM pa3BUTHS COOBITHI, IMYILECTBO TOHKHUKOB JTMOO MPOAABaIoCh,
YTO MPEACTABISIIO0 cO00i HapyIIEHHE HX HHTEPECOB, JIN0O0, B CITydasx
OTCYTCTBHS KaKOro-Tu00 MMYILIECTBA y JOJDKHUKA, KPEOUTOp OCTa-
BAJICSI HU C YEM.

Bno6aBok, OTCyTCTBUE B CTpaHEe MHCTUTYTa HECOCTOSITEIbBHOCTH
(u3NUECKUX JUL BHOCHJIO OTIPEIEICHHBIN BKJIal B pa3BUTHE OTPOM-
HOT'O KOJINYECTBA KOJUIEKTOPCKHUX areHTCTB U MHBIX TaKOTO POAA Op-
raHu3alyi, CHeNUaIN3UPYIOIUXCs Ha BO3BpalleH!: 10aros. Ocobo
MpoOJIeMHbIE CUTYAlH C AOJNTOBBIMU 00s3aTeNbCcTBAMUA OaHKH MPO-
JaBaJii KOJUIEKTOPaM, LIEIbI0 KOTOPBIX ObLIO BEPHYTh ACHBIU JIFOOBIM
JOCTYNHBIM Cc11oco00M.* JIOIDKHMKOB MpeCcie0BaNd, IaHTaKHPO-
BaJIM, OKa3blBAIM JaBJICHHE HA POAHBIX W ONM3KUX. B ToMm ciyuae,
€CJIM KOJUIEKTOPCKHE OpPTraHM3alliid HE MOIJIM B3BICKAThH JIOJIT, JAEJI0
Nepe1aBaioch Ha pacCCMOTPEHHUE B CYJ U BECh ATOT MPOLECC MOT 3a-
HATH OOJBIIOE KOJIMYECTBO BpEMEHHU. PelieHre mo TakuM cropam, B
OOJIBLIMHCTBE CIy4YaeB BBIHOCHIIOCH B IOJIb3Y KPEOUTOpa, a 00CTO-
SITETILCTBA, M0 KOTOPHIM JOJDKHUK OKa3bIBAJICS B TaKOM HEMpOCTOM
CUTYyalliu, HUKOTO He BOJNHOBaiIM. Ha mepBbli B3rMsA, JaHHBIA 3a-
KOH MOXET IOMOYb OTPOMHOMY KOJHMYECTBY JIIOJIEH, OKa3aBIIUXCA
B TSKEJIIOM MAaTE€pUAIBLHOM IOJIOKEHUHM CIIPaBUTHCS C UPE3MEPHO
OOJIBLIMMH JTOJITaMH, OJTHAKO BCE 9TO MOXET BBUIMTHCS B (prHAHCO-
BYIO HE0053aTebHOCTh I'pakJaH U OONbIINe YOBITKH Ul KPEIUTO-
poB. Ho, HecMOTpsi Ha BO3MOXKHBIE MPOOJIEMBI, 3aKOH 0 OAaHKPOTCTBE

(O BHecennn usMeHeHuil B DenepanbHblil 3ak0H «O HECOCTOSATENb-
HocTH (OaHKPOTCTBE)» M OT/ENIbHBIE 3aKOHO/ATENbHbIE akThl Poccuiickoit
denepanyii B 4aCTH PETYJIUPOBAHMS PEAOMIMTAIIMOHHBIX IPOLEYp, MpHU-
MEHSIEMBIX B OTHOIIEHUM IpakJaHUHa-N0/KHUKA. DenepalbHbIil 3aKOH OT
29 nexk. 2014 r. Ne 476-D3.
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¢usnueckux ML ObUT TPUHAT W noAnucan B aexadpe 2014 . Jlon-
' QU3MYECKHX JIML UCUUCISIOTCS COTHAMH MUIUIHAPIOB, TOITOMY
nporeaypa 0aHKpOTCTBa PU3MUYECKHX JIHILL OyIeT padoTaTh B MOJIHYIO
MoIIb. BaHKPOTCTBO PU3MUECKOTO JIMIIA MPOBOIUTCS HA OCHOBAaHHUHU H
B cOOTBeTCTBUH ¢ DenepaibHBIM 3aKOHOM OT 26 okTsi0pst 2002 1. Ne
127-®3 «O HecocToATeNbHOCTH (0AHKPOTCTBE)»,** B KOTOPOM 0c0o0ast
PO OTBOAUTCSI OAHKPOTCTBY IPAXKIaH.

BecbMa pa3BepHyTO TOBOPUTCS O MPOLEypax, KOTOPbIE JOIKHBI
OBITh MPUMEHEHBI K GU3MUECKUM JINIaM, HE UMEIOIIUM UCTOUYHUKOB
JOXO/0B U BO3MOKHOCTH TOTaCUTh CBOM 00s13aTebCTBA MEpe]] Kpe-
JUTOpPaMH, a TAK)Ke OTOBAPUBAIOTCS yCIOBUS PECTPYKTYPU3ALMH 1071
ra M MOpsI0K peann3aliul UMYIECTBa JOJDKHUKA B CUET MMOTAIICHHS
nonroB B @enepanbHoM 3akoHe OT 29 nexadbps 2014 . Ne 476-@3. 3a-
KOH O HECOCTOSATENILHOCTH (PM3MUYECKHX JIUL 3aKPEIUISieT MPaBo Kax-
JIOTO TPaXKJIaHWHA, YbH JOJTH MPEBBIIAIOT MOJIMHIUIMOHA PYOIieii, a
CPOKH HEYIUIaThl 0JTa MPEBBIIAIOT TPH MECsla, IPU 3TOM OTCYT-
CTBYET JOCTATOYHBIN JOXOA JISl TOTAIICHUs JaHHBIX 0053aTEeNbCTB,
00paTUTBCSl C 3asBICHUEM B CyA U MPHU3HAHUS €ro OaHKPOTOM.
Tak e, B KauecTBe aJbTEPHATHUBBI 3aKOH MpeaiaracT peCcTpyKTypH-
3alMI0 J0JITa WU 3aKII0UEHUE MUPOBOTO COTJIAIIEHUS] MEXKY CTOPO-
Hamu. [lox neiicTBre JaHHOTO 3aKOHA MONAAAOT TAK YK€ U HHAWBUY-
aJIbHBIE TIPEANPUHUMATENN. 3aKOH 0 OaHKPOTCTBE (PU3NYECKUX JIMLL
HarpaBJieH B OOJIbLICH CTENICHH YPETYJIUPOBaHUE OTHOLICHUH MEXKIY
rpakaHaAMU U KPEIUTHBIMH yUPEKIACHUSIMU. *

BankpoTcTBO (prznyecKkoro nuna o3Ha4aeT MpU3HAHUE rocyaap-
CTBOM U KPEIUTOPAMH TPayKAaHUHA HEIIATESKECTIOCOOHBIM U ITpeKpa-
LICHUE B OTHOIIEHUH HETO MpecieIOBaHus ¢ TPeOOBaHHEM UCIIOJIHE-
HUSL UM JIOJITOBBIX 0053aTENILCTB MOCTE MPUHSATHA yCTAaHOBJICHHBIX
3aKOHOM Mep I MaKCHMaJIbHO BO3MOYKHOTO UX YJIOBJIETBOPEHHUS.
Jleno o0 HecOCTOATENFHOCTH (PU3MUYECKOT0 JIMIA BO30YKIAETCS CYI0M
Ha OCHOBAaHHMM MUCHMEHHOTO 3asBJIICHHUS CaMOTo JOJDKHUKA. Tak xe
3aKOHOM MPEAYyCMOTpPEHa BOZMOKHOCTh MPU3HAHUS TpakaHnHa OaH-
KpPOTOM JIake TIocJie ero cMepTu. jist 3Toro HeoOXoauMo oOpalieHne

%0 necocrosrenbHOCTH (6aHKpOTCTBEe) DeepanbHbIil 3aKOH OT 26 OKT.
2002 1. Ne 127-@3.

% Komeke Poccuiickoit Denepaiiiin 00 aJMUHUCTPATHBHBIX PaBOHAPY-
menusx ot 30.12.2001 r. Ne 195-@3.
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HACJIETHUKOB YMEPIIET0 WIH KPEIUTOPOB B CY/] C COOTBETCTBYIOIINM
3asIBIICHUEM.

[Iponenypa 6aHKPOTCTBA (PU3MUESCKOTO JIUIIA HAYMHACTCS C OLICH-
KM €ro IatexecnocoOHocTr. CyioM BBISICHSIETCS, HUMEET JIU J0JIK-
HUK COOCTBEHHOCTB, KOTOpPAsi MOKET OBITH BIOCJIEACTBUH MpOJaHa
JUISl TOTAIlIeHHS 10JITa, TM00 BO3MOKHOCTb TOTy4eHHS 10X0/1a, YacTh
KOTOpPOTO MOXET MJTH B CUET yIUIaThl JaHHOTO Joiara. [lapamnensHo
CYJOM MPUHUMAIOTCS MEPHI M0 00ECIICYEHUIO COXPAHHOCTH MMYIIE-
CTBa JOJDKHUKA, Ha3Ha4YaeTcsl BpeMEHHbIH ynpasisromuid. [Tomrmo
3TOr0, 0 Hayaje NpoLeaAypbl OaHKPOTCTBA YBEIOMIISIFOTCSI BCE U3BECT-
HbIE KPEAUTOPbI, KOTOPBIE B TEUEHUE JIBYX MECSLEB MOTYT MpPEIbs-
BUTh K JIOJDKHHKY CBOM TpeOoBaHHs. B1o0aBOK, HOIKHHKOM CyIy
JOJDKHBI OBITH MPENOCTaBJICHbl TOKYMEHTHI, TOATBEPKAAIOIINE OT-
CYTCTBHE MCTOYHUKOB J0XOJAa y IPaKAaHHUHA, a TaK ke JOKYMEHTBI
MOATBEPKAAIOIINE HATMUYKE WM OTCYTCTBHE KaK JABM)KHMOTO, TaK U
HE/IBIKMMOTO MMYILECTBa Y (u3uyeckoro juua. OTTanKuBascCh OT
BBIIIEYKa3aHHOTO 3aKOHA, CYJIOM MOXKET OBITh IPUHATO OJJHO U3 TPEX
BO3MOXHBIX PELICHUH OTHOCUTEIBHO NPU3HAHMS (PU3MYIECKOTO JInIa
0aHKPOTOM, 3TO 3aKII0UEHHE MHPOBOTO COTJIAIICHUS] MEXIY CTOPO-
HaMH, PECTPYKTYpH3aLus AOJra JODKHUKA W OpraHU3alys TOPTOB.
MupoBoe coriameHne MOKeT OBITh 3aKII0UYEHO MEXKIY CTOPOHAMH
B Clly4ae MpuXoja K KOMIPOMHCCHOMY BapHaHTy pPELIEHHs CHopa.
To ecTh B ciyyae NPUHATHS KPEIUTOPOM B KaueCTBE YIOBIETBOpE-
HUS 00s13aTebCTBA UMYIIECTBA JOJDKHUKA HIIH K€ OINpeesICHHOM
CYMMBI JIEHEKHBIX CPEJICTB, IIPUUEM, €CJId JlaXke 3Ta CyMMa MEHee
3asIBJIGHHOW CyMMBI Joira. PecTpykTypusamus aojira BO3MOKHA B
Cllyyasix HaJlu4us y JOJDKHHKA KaKoTro-1100 Buaa noxoxa. [Ipu stom
CYZOM ompenensercs pa3Mep GUKCUPOBAHHON CyMMBbI, HEOOX0AUMON
JOJDKHUKY JUIsl HOPMAJIBHOTO CYIIECTBOBAHUS, a TaKXkKe pa3Mep exe-
MECSIYHOTO TUIATe)k,a, KOTOPbIH JOKEH OBITh BHECEH NOJDKHHUKOM B
CUET YIUIAThI JOJITOBBIX 00s3aTenbeTB. Hapsaay ¢ TeM, IpoMexyToK
BpPEMEHH, B T€YEHHE KOTOPOTO JOJHKHUK 0053aH MCIIOIHHUTH Tpebo-
BaHUS KPEAUTOPOB, HE MOXKET MPEBBIIIATE Tpex JieT. OnHaKo, eciu y
JOJDKHUKA OTCYTCTBYET CTAOMIIBHBIN TOXO0J U MUPOBOE COTJIAIICHHS
MEXIy CTOPOHAMHM IOCTUTHYTO HE ObLIO, yIPABIISIONIAM COCTaBIISICT-
Csl OMUCH BCETr0 MMYILECTBA AOJDKHHKA, KOTOPOE MOXKET OBITh peasu-
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30BaHO Ha TOprax, ¥ OpraHu3yeT Takue Topru. [Ipogaxy umyuiecrsa
JOJDKHHKA TPOBOJUT KOHKYPCHBIH YIPABIISIONIUI B COOTBETCTBUH C
3aKOHO/IaTeIbCTBOM UYE€PE3 CUCTEMY AJIEKTPOHHBIX TOProB. B craThe
204 denepanbHOro 3akoHa «O HECOCTOATENEHOCTH (OaHKPOTCTBE)»
Olpe/ieNie  U1aH, COTIACHO KOTOPOMY MOTaIlIaloTCs IOJATH Iepes Kpe-
quTopaMy. JIaHHBINM MJIaH COCTABIIAETCS AOJKHUK U MPEIOCTaBIseT
Cyly, a ero KOIMH — BCeM KpeAuTopaM. B miane gommkHbBI ObITH yKa-
3aHbl CPOKH TIOTAIICHUs! JOITOBBIX 0053aTENILCTB, ACHEKHAsI CyMMa,
HampasJsieMasl Ha TorallleHHe JI0JITOB, a TaK K€ CyMMa B pa3Mepe He
MEHbIIIE MUHUMAJIbHOTO MPOKUTOYHOIO MUHHUMYMaA JAJSl HYXKJ, Kak
CaMoro J0JKHUKA, TaK U JIUI HAXOASIIUXCS Yy HEro Ha MKIUBEHUM.
3aKOHOM YCTAaHOBJIEH MEpedYeHb MMYIIECTBA JOJIKHMKA, 3aIlpeleH-
HOTO K M3BIMaHMIO B LENIX pean3alii Ipu MPOXOKIECHUH POIIeTy-
pBl OaHKpPOTCTBA. B 3TOT CIUMCOK BXOJUT €IMHCTBEHHOE MMEIOIIEECs
y JOJDKHUKA JKUJIbE, a TaK K€ y4acTOK 3€MJIM TOJ] HUM, BEIIM HH-
JUBHIYaTbHOTO MOJIb30BAHUS, JOMAIIHHE )KUBOTHBIC, OBITOBAs TEX-
HUKA CTOMMOCTBIO A0 TPUILATH ThICSY pyOsel, ACHbIH B pa3mepe
MPOKUTOYHOTO MUHUMYyMa JOJKHUKA W JIUI, HAXOJAIIUXCS y HEro
Ha WKAUBEHUH, TPOJYKTHI MUTaHUsI, TOCYJapCcTBEHHbIE Harpabl. [1o-
JlydeHHbIE OT MPOJakKh MMYIIECTBA JOJKHHUKA JECHEKHbIE CPEICTBA
pacnpeensoTcss MeXIy KpeIuTopaMH Copa3MepHO CyMMe J1oJira Ie-
pea HUMHU. JleHeXHbIe CpeaCcTBa, MOJIYUYeHHbIE OT TOProB, pacipee-
JIAIOTCS B CIIEAYIOLIEH OUepeTHOCTH: CHavasa MoramaeTcst 3310 KeH-
HOCTb JIOJDKHMKA 3a IPUYMHEHNE Bpeia 3I0pPOBbIO U 33JJ0OJDKEHHOCTD
[0 aJTUMEHTHBIM 00s53aTelIbCTBAM, CJIEAOM BBIIUIAYMBAIOTCS JOJTH
[0 OIUIaTe TPyJa, IPU YCIOBUM 3aKJIIOUEHUS TPYJOBBIX IOTOBOPOB,
OCTaJIbHBIE KPEAUTOPHI B MOPSIKE BCTYIUIEHHUS B CIMCOK KPETUTOPOB.
Bce nenbru, monmyuyeHHblE OT peaqu3alld MMYINECTBa JOJKHHKA,
JOJKHBI OBITH 3a4KMCIICHBI Ha AEMO3MT cyjaa. Pacnpenenenue kpenu-
TOpaM CpPEJCTB UJAET C Jeno3uta cyna. lIpu HegocTaTke AE€HEKHBIX
CPEACTB OYepeHOW KAaTerOpHH KPEIUTOPOB JOITH Tepel HUMHU Oy-
IyT CUMTAThCs MoramieHHbIMU. [Ipy HexBaTke NEHEXKHBIX CpPECTB,
JUTS OTIJIATHI BCEM KPEeMTOpaM OHOM 0uepeTHOCTH, IEHEKHBIE Cpe/l-
CTBa PacHpeeNsitoTCs COOTBETCTBEHHO YKa3aHHBIM CyMMaM.

Crout 3aMeTHTh, UTO B TO BpeMs, KOI/la B CTPaHE OTCYTCTBOBAI
WHCTUTYT OaHKPOTCTBAa (PM3MUYECKHX JIHL, 3TO CO3JaBaJIO JOMOJIHU-
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TeJbHBIE IPOOIEeMBI U KpenuTopaM. Tak, B cirydae eciii y JOJKHHKA
HMMEJOCh JIMIIb OJHO UMYIIIECTBO, MOJIEKAIlee peaTu3alim, py yc-
JIOBUHM HAJIMYMSI Y HETO JOJITOBBIX 00SI3aTENbCTB Mepe]l HECKOJIBKUMHU
KpeAUTOpaMu, moraiaics J0JT TOJIbKO Nepea oJHUM U3 HuX. OqHa-
KO, BBEJICHHE MPOLEAYPbl OaHKPOTCTBA (PM3UUECKHUX JIL 3HAUNTEIIb-
HO YJIyUYIINJIO MOJIO’KEHUE KaK CaMUX JOJKHUKOB, TaK U KPEAUTOPOB.

Tax ke Henb3sl OCTaBUTH O€3 BHUMaHHsI TO (aKT, YTO NMPU3HAHUE
rpaxgaHrHa OaHKPOTOM SIBJISIETCS OCHOBaHMEM JJIsl PHOCTAHOBIIE-
HUsl IPUMEHEHUs] B OTHOIIEHWHU HEro BCEX BUJOB 3aIPETOB, NMEHEH
u JM00BIX BUAOB IITpadHBIX caHKIMHA. B TO ke Bpems, dusnueckoe
JUIO OyJEeT CYUTATHCSI OAHKPOTOM B TEUEHHE CIICAYIOIUX IISTH JIET C
MOMEHTa BBIHECEHHS CYZOM COOTBETCTBYIOLIEro peuieHus. B cioyya-
SIX, KOT/1a IOJDKHUK CaM OTKa3bIBAeTCs OT BO30YKACHUS B OTHOLICHUT
HET0 Mpoueaypbl OaHKPOTCTBA, TO KPEOUTOP BIpaBe OOPAaTHTHCS B
Cya ¢ mo100HBIM 3asiBlIeHUeM. B cirydasx mpuodperenus pusndeckum
JUIOM, O(UIMATIBLHO 3apErUCTPUPOBAHHBIM B KaUeCTBE MPEANPHHU-
MaTeJsl, JONTOBBIX 003aTeNbCTB B CBSI3U CO CBOCH AEATENLHOCTBIO,
KOTOpasi He UMEeT HUKAKOTO OTHOILICHHUS K ero MpodecCHOHaIbHOM
JesITeNbHOCTH, HapuMep NpuoOpeTeHrne aBTOMOOMIIS Kiacca JIIOKC
JUISL IMYHBIX HYKA — 9TO JIeNI0 0 MPU3HAHUK OaHKPOTOM IpakJaHHHA.
OpnHako, ecnu KpeauT Opalicsi Ha yJydlleHHe W pa3BUTHE OM3Heca,
HECOCTOSITETIbHBIM OyJIeT MPU3HABATHCS] MHINBHU Y aTbHBINA MTPEIIpH-
HUMATENb.

3aKOoH 0 HECOCTOSITEIBHOCTH (PU3MUECKHX JIUL HECET ONpeIeIeH-
HBIE PHCKH, Kak JUIs OaHKpOTa, Tak W Ais Kpeauropa. st camoro
rpaX<JaHnHa PUCKHU 3aKJIIOYAIOTCSA B MOCIEAYIONIUX OTPaHUYECHHUSX,
MPEIYCMOTPEHHBIX 3aKOHOAATELCTBOM JUIS (PU3NYECKUX JIHII, TIONTY-
YHBILIHMX CTaTyC OaHKPOTa. DTO HEBO3MOKHOCTh NEPECEUSHHU S TPAHUIL
rocyJapcTBa, 3ampeT Ha OTKpbITHE OW3Heca, 3ampeT Ha MOoJTydeHHe
KpeauToB. OIHAKO yKa3aHHbIE MEpbI HE SIBJISIOTCS EPMaHEHTHBIMH,
TaK Kak B cIy4ae MOTralleHus] CBOUX JIOJTOBBIX 0053aTENILCTB, FPaxkia-
HUH OyZeT B MOJTHOM 00beMe BOCCTAHOBIICH B ITpaBax. B To xe Bpems,
JeiicTByIONIas peakusl 3aKOHa 0 OaHKPOTCTBE (PU3MYECKUX JIUI] HE
MpelycCMaTpUBaeT 3allUTy CYNpPYyroB, poJUTeNel, 1eTeil ToMKHUKA U
JOPYTUX JIUI, C KOTOPBIMU OBLIO HAKUTO €ro MMYLIECTBO, IOTaar0-
iee B KOHKYPCHYIO Maccy, U, B TAKOM Cllydyae HUYero He HapyllMB-
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e JIFOAU MOTYT OCTaTbCA 0e3 CBOEro COCTOSTHHUS. I[J'Iﬂ KpeauTopa ke
PUCKH 3aKIIIOYA0TCA B TOM, YTO OIPOMHOC YUCJIO I'paKaaH, CCbLIasACh
Ha CBOIO HECOCTOATCIBbHOCTDb, OCTAHOBSAT BBIILJIATHI II0 CBOMM O0JIT'O-
BBIM 0053aTEILCTBAM. Cy]_I_[eCTByCT BCPOATHOCTL yXOJa OT BBIIIAT
OOJIBIINX 3aMIMOB B UJIH OT YIJIaThbl HAJIOTOB HE TOJIBKO Y PCAJIbHBIX
6aHKpOTOB, HO U Y MOILICHHUKOB. Uto0BI M30€KaTh TaKUX PHUCKOB,
3aKOHOJATCJICM YCTAHOBJICHA OTBCTCTBECHHOCTH 3a (l)I/IKTI/IBHOC OaH-
KPOTCTBO, TO €CTh 3a IIPCAOCTABJICHNUEC 3aBEA0OMO JIOKHBIX CBG,[[CHI/II\/'I 0
CBOUX BO3MOKHOCTSX IO YIJIATC OOJITOBBIX 00513aTENbCTB.
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NOHSITNE KOPMOPATVIBHOTIO YIMPABAEHWS

B crarpe yka3piBaeTCsl Ha HEOOXOANMOCTh HOPMATHBHOTO 3aKpernie-
HUS OIPE/ICNICHUs] KOPIOPATUBHOTO yrpaBieHus. [IpoaHamu3upoBaHO
0OoNBIIOE KOJMYECTBO MHEHHH OTHOCHTENBHO CONEpIKAHMS CYIIECTBEH-
HBIX DJIEMEHTOB, COCTABIISIONIMX MOHATHE KKOPIOPATUBHOE YIPABICHHE).
KoncrarupyeTcss HEOOXOOMMOCTh TPHHATHS €IMHOTO IMOAXOIa K CoJep-
JKAHUIO TIOHATHS «KOPIIOPATUBHOE YIPABICHHE» HA COBPEMEHHOM JTare
Pa3BHUTHSI POCCHICKOW KOPIOpaTUBHOW mpakTuku. [Ipemmaraercst HOBOE
oIpeieNieHHne UCCIeAyeMOi KOHIICTIIINH, B COOTBETCTBUH C KOTOPBIM KOP-
MOPAaTHBHOE YIIPABIECHHUE IPEICTABIAET COOOW CUCTEMY B3aMMOOTHOIIIE-
HUI MKy COOCTBEHHUKAMH OOIIECTBA, PYKOBOJCTBOM M JIPYTUMH CYOh-
eKTaMH, KacaroUIMXCs: 0OecIeueHns] UX MHTEPECOB Uepe3 CIPaBeIIHBOC
U PaBHOIIPABHOC PACIPEICICHUE PE3yNbTaTOB JCATECILHOCTH; KOHTPOJIS
COOCTBEHHHKOB 3a YIPaBICHHUEM OOIIECTBOM; MOBBIIICHHS 3(PEKTHUBHO-
CTH JEeATENLHOCTH OOINECTBA U YBEIUYEHHS €r0 MPUOBLIN; COOTBETCTBHS
COIMAJbHBIM HHTEPECaM.

KoueBble cJIoBa: KOPIOPAaTUBHOE YIPaBICHUE, CHCTEMa OTYETHO-
CTH, KOMITaHUsI (OpraHu3alys, NpeanpusTue, pupma).

BELOV A.V., GAITOVA L.KH.-M.

THE CONCEPT OF CORPORATE GOVERNANCE

The article points out the need for regulatory consolidation of the
definition of corporate governance. A large number of opinions on the
content of the essential elements that make up the concept of “corporate
governance” are analyzed. It is stated that it is necessary to adopt a unified
approach to the content of the concept of “corporate governance” at the
present stage of development of Russian corporate practice. The new
definition of the concept under study is proposed, according to which
corporate governance is a system of relationships between the company’s
owners, management and other entities, concerning: ensuring their interests
through fair and equitable distribution of performance results; controlling
the management of the company; improving the efficiency of the company’s
activities and increasing its profits; compliance with social interests.
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B Poccum TepMuH «KOpIIOPATHBHOE YHPABIEHUE» HA rocylap-
CTBEHHOM YPOBHE BIEpPBBIE OBIJI ONMPEIEIIEH OPTaHOM HCTIOTHHUTEIb-
HOM Biactn — PenepanbHON CIIyk00# MO0 (PUHAHCOBBHIM PBIHKAM B
n3nannn «KopropaTtuBHoOe yrpaBiieHHe: HCTOPUS U MPaKTHKay»,® rie
MIPUBOSTCS CIEAYIOIIME ONPENEICHUS ITOIO TOHATHS:

KOPIIOPATUBHOE YIIPABJIEHUE — CUCTEMA OTYETHOCTH IIE€PEL aKLINO-
HEPAMH JIMLI, KOTOPBIM JIOBEPEHO TEKYILEE PYKOBOJCTBO KOMIIAHUEH;

KOPIIOPAaTUBHOE YTpPaBJIeHHE — CIIOCOO YIpaBIeHHsSI KOMIIAHUEH,
KOTOPBIN OOECTIEYMBAET CIIPABEIMBOE U PABHOIIPABHOE pacIipe/iesie-
HHUE PE3yJIbTaTOB ACSITEIBHOCTH MEXKY BCEMHU aKLUOHEPAMHU, a TAKXKE
HMHBIMU 3aUHTEPECOBAHHBIMU JIULAMM;

KOPIIOPAaTUBHOE YIIPaBJICHUE — KOMILIEKC MEP U IIPAaBUJI, KOTOPBIE
IIOMOTAOT aKI[MOHEPAM KOHTPOJIMPOBATH PYKOBOJCTBO KOMIIAHUHU U
BIIUSATH HA MEHEKMEHT B LEJISIX MaKCHUMHU3ALUU €€ MPUOBUTH U CTO-
HMOCTH;

KOPIIOPATUBHOE YIIPABJIEHUE — CUCTEMA B3aMMOOTHOIIEHUI MEX-
Iy MEHEDKepaMH KOMITAHNH 1 €€ BIIaJebI[aMHy TI0 BoITpocam odecrie-
YyeHus1 9QPEKTUBHOCTH €€ JIeITeIbHOCTH M 3alliTe UHTEPECOB Blia-
JIENBIIEB, a TAKXKE APYIHMX 3aMHTEPECOBAHHBIX CTOPOH.

Brimeykazanneie  ornpesienenus, 0e3yclOBHO, OTPaKaroT CyII-
HOCTb KOPIIOPAaTUBHOI'O YIIPABJICHUS, KOTOpas 3aKJIKYAeTCs B pas-
JIeTICHUH COOCTBEHHOCTH W UCIIOJIHUTEIBHOTO MEHEJKMEHTa, KOTJa
COOCTBEHHHK HE MOKET HEMIOCPEICTBEHHO KOHTPOJIMPOBATDH PEIICHUS
MEHEJDKMEHTA.

CoBpeMEHHBIMH HCCIIEIOBATEISIMHA TIPUBOIUTCS PAJ OIpeJiene-
HUN TepMUHA «KOPIIOPATUBHOE YIPABJICHHE», BKIIIOYAIONINX B ceOd
TOT WJINA UHOM JOIIOJIHUTEIbHBIN aCIIEKT OCHOBHOT'O IIPUHIIMIIA, 3aJ10-
JKEHHOT'0 B TPAJULIMOHHOE IOHUMAaHNE KOPIIOPATUBHOI'O YIIPABJICHMUSL.

Criermanucramu Poccniickoro mactutyta aupexropos W. bemn-
KOBBIM U B. BepOHUITKUM KOpIOpaTHBHOE yIpaBiIeHHUE pacCMaTpPHUBa-
eTCs KaK «CHCTEMa B3aMMOOTHOIIEHUH MEXIy COOCTBEHHUKaMH (aK-
LMOHEpPaMH) KOMITAHUU M €€ MEHEIPKMEHTOM, MEXIY pPazIUdHbIMH

% KoprmopaTuBHOe ympaBieHue: ucTopus u npaktuka. 2005 / http:/
www. fcsm. ru/catalog. asp?ob_no=8642.
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rpynnamu (KaTeropusiMi) akIHOHEPOB, MEXKTy KOMIIaHUEH B LIEJIOM H
WHBIMH 3auHTEpecoBaHHBIMU rpymnmamu (stakeholders) mo Bompocam
oOecrevyeHus] MHTEPECOB YKa3aHHBIX YYaCTHUKOB KOPIOPAaTHBHBIX
oTHOUIEHUH 1 () (HEeKTUBHON NEATETBHOCTH KOMIIAHUH, €€ COOTBET-
CTBUSI COLMATIBHBIM LIEJISIM U OOLIECTBEHHBIMU HHTEpecam».®’

Oco0y1o aKkTyanbHOCTb AaHHOMY OIpPECNICHHI0 MpUAaeT 000-
3HAYEeHUE COOTBETCTBUS IEATEIBHOCTH MO YNPABICHUIO KOMIIAHUEH
COLMANIBHBIM LEJIIM U OOILIECTBEHHBIM HHTepecaMm. M3yuenme co-
LIUATBHON OTBETCTBEHHOCTH POCCHUICKHX KOMIIAHMH SIBISETCS B Ha-
CTOsIILIee BPEeMs OT/EC/IbHBIM HalpaBlIeHHEM JESITETbHOCTH COI030B U
accolManyii mpeanpruHuMaTeseid, 0co00e BHUMaHHE COLUATBHON OT-
BETCTBEHHOCTH KOMITAHUH yIIENETCs U TOCY1apCTBOM.

CucTeMHBIH XapaKTep KOPIIOPATUBHOTO YIIPABJICHUS 0003HAYEH B
padore M. M. ConoBbeBa «ABTOMaTH3UPOBAHHBIE CUCTEMBbI, MEHEI-
KMEHT U KOPIIOPaTUBHOE yNpaBlieHHE: JIOTHKA Pa3ZeieHUs] U pa3Bu-
THsD». %

K HacTosimeMy BpeMEHHU B TEOPHHU U MIPAKTUKE yNpaBlIeHHUS CIIO-
KHJIOCh YETKOE pa3/ieIeHHE CHUCTEM YIPaBJIICHHUS: aBTOMAaTHYeCKOe
perynupoBanue (control system), MeHeDKMEHT (management) 1 KOp-
nopaTtuBHOE ympasjieHue (corporate governance). MmenHo mosce-
MECTHOE€ pa3BUTHE (OHIOBOIO PHIHKA, BBEACHHE HOBBIX CTaHIApTOB
B yNpaBlieHUH NPEANPHUATUSIMH, CO3JaHHE TPAaHCHAIIMOHAJIBHBIX Op-
raHu3alii TpUBENo K GOPMHUPOBAHHUIO HOBOTO YPOBHS YIPABICHUS —
CHCTEMBI KOPIIOPATHUBHOTO yIPABICHHUSI.

Jnst cucTeMbl KOPIOPAaTHBHOTO YMPABICHHS MPOCTPAHCTBO
yIpaBlieHHS B CPaBHEHHH C CHCTEMON MEHEIKMEHTa PacIIUpUIIOChH
MPUHOHUIHAIEHBIM 00pa3oM. B Hero crano HeoOXOJUMbIM BKIIIOUATh,
Hapsy ¢ yIpaBisieMOi KOMIIaHUEH 1 TOKa3aTeNsIMU ee TPO(UITBHOTO
PBIHKA TOBApOB M YCIYT, CMEKHBIE PHIHKH U ()OHAOBBIA PHIHOK C MH-
(dopmanmeit 0 IMPOKOM Kpyre KOMIIaHUH, TPeICTaBISIFOIINX TOTEH-
LUUATBHBII HHTEPEC C MO3UIKN BO3MOXKHOTO MEPETOKa aKIIMOHEPHBIX
KaIlUTaJOoB, CTPYKTYPHBIX B3aUMOACHCTBUI 1 MPpeoOpa3oBaHUH.

Benuko U., Bepbunxkuii B. KoprnoparuBaoe yrpaBieHuHe, ero cTaH-
napThl ¥ uX BHeApeHue // ObmiectBo u 3xkoHOMuKa. 2005. Ne 10-11. C. 117.

% ConoBreB M. M. ABTOMATH3UPOBAHHBIC CHCTEMbI, MCHEPKMEHT U KOP-
[IOPaTHBHOE YIIPaBJICHHE: JIOTHKA Pa3AeiIeHust U pa3BuTus / MeHeUKMEHT B
Poccun u 3a pydexom. 2008. Ne5. C. 9-22.
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OnHako B cUCTeMe KOPIOPATHBHOTO yNpaBieHHs (yHKIHOHUPO-
BaHUE KOMITaHUK 00eCTIeYrBaeT MEHEKMEHT, a POU3BOJICTBO TOBA-
POB U yCIIyT — CUCTEMA aBTOMATU3UPOBAHHOIO yIpaBicHUs. Takum
obpazom, cornacHo M. M. ConoBbeBy, KOPIIOPaTHBHOE yIpaBJICHHE
MpeacTaBiIsieT co00i cUCTeMy yIpaBlIeHUs, MOSBUBLIYIOCS B PE3yJib-
TaTe TpaHCPOPMAIMH U PA3BUTHUS CUCTEMbI MEHEKMEHTa U aBTOMa-
TU3UPOBAHHOW CHCTEMBI YIIPABJICHUS, BKIIOYAIOUIYIO B ce0sl 3JIeMeH-
ThI TUX CHUCTEM W HAIPABIECHHYIO HA JOCTUKEHHUE COINIACOBAHHOCTHU
HWHTEPECOB COOCTBEHHWKOB KOMIIAHMHM W WHBIX JIMI[ 4Yepe3 MpU3My
Ha/ICKHOTO U 00BEKTUBHOTO (DYHKIIMOHUPOBAHHUS TOM-MEHEKMEHTA
KOMITaHUH.

O.A. MakapoBa onpesensieT MOHITHE «KOPHOPATHBHOE YIpaB-
JIeHHe» uepe3 NePUHUIHIH, 3aKPEIICHHbIE B POCCHHCKOM 3aKOHO-
JlaTeNbCTBE, MOJUYEPKHUBAs, YTO KOPIOPATUBHOE YIIPABIEHUE, «3TO,
MIpEXKJIE BCEro, YIPABICHUE, OCYILECTBIIEMOE HA OCHOBAaHUU 3aKOHA
U IOPUHATBIX B COOTBETCTBUM C 3aKOHOM BHYTPEHHUX JOKYMEHTOB
kopropaimn».” be3yclnoBHO, HOPMaTHBHO-TIPABOBOE PETyJIMpPOBa-
HUE UTPaeT OJIHY U3 KIIIOUEBBIX poJieii B KOPIOPATUBHOM YIIPaBICHUH
KOMITaHUH.

HopMmaTuBHBIN 1MOIX0/ K ONpEeAeeHUI0 MOHATUS «KOPIOPaTHB-
Hoe ympasueHue» ormedaer B.B. Jlonunckas. I1o e€ MHeHuUr0, KOp-
MOpPaTHBHOE yNpaBlieHHE IPECTaBIsIeT COOOH yperyaupOBaHHYIO
HOpMaMHU IpaBa CUCTEMY OPraHU3aLMOHHBIX U UMYIIECTBEHHBIX OT-
HOILIEHHH, C TOMOILLBIO KOTOPOI KOPIIOPAaTUBHASL OpraHU3aLus peau-
3yeT, IPeACTaBIsIET U 3alUIIACT UHTEPEChl HHBECTOPOB, U B IIEPBYIO
ouepeb aKIHOHepoB.”

C. 1. MoruieBckui, onnpasich Ha JaHHbIE pa3IMYHbIX OTpaciel
COBPEMEHHON HayKH, 3akyodaer: «OcyIlecTBIsIeMOe X0391CTBEH-
HBIM OOILECTBOM KOPIOPATHBHOE yNpaBieHUE, Oyoy4d pa3HOBUI-
HOCTBIO COLMANBHOTO YIPaBICHHsI, MpeacTaBisieT coboil Hempe-
PBIBHOE U LICJICHAIIPABICHHOE YIOPSJAOYUBAIOLIEE BO3ACIUCTBHE HA

%MakapoBa O.A. Peanusaius MpUHIUIIOB KOPIIOPATUBHOTO YIpaBie-
HUsl B POCCHHCKOM aKIIMOHEPHOM 3aKOHO/ATENbCTBE // AKTyallbHBIE HPO-
0J1eMbl HayKH U NIPAKTHKA KOMMEPYECKOro mpasa: ¢0. Hayd. cT. Beim. 5. M.:
Bonrepe Kysep, 2005. C. 126.

" Tonunckas B. B. AkunoHepHOe NpaBo: OCHOBHBIC TIOJIOKCHUSI M TCH-
neniuu. M.: BonrepcKiysep, 2006. C. 420-421.
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MOBEJICHUE JIO/ICH, BOBJICUEHHBIX B cepy AEATEIbHOCTH XO3sii-
CTBEHHOTO 001ecTBa (JIUIIA, YIOTHOMOUYEHHBIE HA TO 3aKOHOM U Y-
PEAUTENBHBIME JOKYMEHTAMHU), B KPYT KOPIOPATHBHBIX HHTEPECOB
(Y4acTHHKH, YJICHbI OPraHOB YIPABJIEHHWS) WM CBA3aHHBIX TPYJI0-
BBIMH OTHOUICHHSIMH (PAaOOTHUKH U JOHKHOCTHBIC JINIA). DTO BO3-
neicTBHe peanusyercs depe3 GopMUpyeMbie MEKITY STUMH JTUIIAME
yIpaBICHYECKUE OTHOIICHHS CyOBEKTa H 00bEKTa KOPITOPATHBHOTO
ynpaBieHHs».”!

ITo muenuno A. KuisiukoBa, KOPIOPATUBHOE YIPABICHHE — 3TO
KOMILJIEKC Mep, OCYIIECTBIIEMBIX KaK 3apyOeHBIMHU, TAK U POCCHUIA-
CKUMH KOMTIAHUSAMHE TSI 3alUTHI HHTEPECOB COOCTBEHHUKOB U B KO-
HEYHOM HWTOTE /IS TIOBBIIICHUS] CTOMMOCTH KOMIIAHUU ¥ MPUBJICUE-
HUS UHBECTULUH.

JI.3. IIueiigmMad TakXe OTMEYAET, YTO HajjIeXxalias CHCTeEMa
KOPITOPATUBHOTO YIPABICHUS MO3BOJIIET COOCTBEHHUKAM OBITH yBe-
PEHHBIMHU B TOM, YTO MX CPEJICTBA Pa3yMHO MCTOJB3YIOTCS PYKOBOI-
CTBOM aKIHOHEPHOTO OOIecTBA Ui Pa3BUTHS (PUHAHCOBO-XO3Sii-
CTBEHHOII IeATENbHOCTH.

[THe#mMan 3aMedaeT, YT0 KOPIOPATHBHOE yIpaBleHHE B 00IIEM
BUJIC MPEJCTABISIET COOON «CHUCTEMY OTUETHOCTH TIepeN aKIHOHE-
pamu JIUI, KOTOPbIM JOBEPEHO TEKYIIee YIPaBICHHE aKI[HOHEPHBIM
00IIIECTBOMY, MTPU 3TOM KOPIMOPATUBHOE YIPABICHUE OTINYACTCS OT
PYKOBOJICTBA aKIIMOHEPHBIM OOIIECTBOM, KOTOPOE, B CBOIO OYepe.ib,
SIBIISICTCS B OOJIBINICH CTETIEHH «OTEPATUBHOMN JAEATEILHOCTHIO M OCY-
MIECTBIISACTCS] MCIOIHUTEILHBIMH OpPraHaMu M TOJDKHOCTHBIMH JTH-
LIAMI».

ITorok uH(pOPMAIUU OT KOMITAHUH Ha (GOHTOBBIN PHIHOK MPEIHA-
3HAYEH HE TOJLKO JJIS yIOBJICTBOPEHHSI TOTPEOHOCTEH ypaBieHUS 1
KOHTPOJIsI COOCTBEHHUKOB KOMITAHHH, HO ¥ JIJISl TOTO, YTOOBI OTBETUTH
Ha 3aMpOoCkl HHBECTOPOB, YTOOBI CHOPMHUPOBATEH MO3UTUBHBIC OXKH/Ta-
HUS OT JEATEILHOCTH KOMIIAHUH.

""Morunesckuii C.JI. Opransel ynpapieHHs XO3SHCTBEHHbIMH 00IIe-
ctBamu. [IpaBoBoii aciext. M.: Jleno, 2001. C. 161.

2 KunsukoB A. KoprioparuBHoe yrpaBieHHe Kak (HakTop NpUBICUCHHUS 1
3amuThl MHBeCTUIMH // PhiHOK neHHbIX Oymar. 2003. Ne4. C. 51.

1lueriaman JI. 3. TIpUHIUIBI KOPIIOPATUBHOTO YIPABICHHUS UIH Kak
ycIienHo paborars ¢ uHBectopamu // Byxranrepckuii yaet. 2000. Ne 1. C. 56.
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KoprnopatuBHOe ympaBieHHE OCYIIECTBISETCd B KOMIIAHUSX,
MPU3HAHHBIX HKOHOMHYECKUMH, FOPUIANYECKAMH, COLUAIBLHBIMU H
COLMANIbHBIMKM KPHUTEPUSMH KaK OOILECTBa, U B 9TOM CMBICIE KOp-
MOPaTUBHOE YIPABJICHHUE SBIACTCS 0COOBIM BHIOM YIPABICHUYECKOM
JESITebHOCTH B KOMITAaHHUAX C aKLIMOHEPHOW cOOCTBEHHOCTHIO. Kop-
MIOPAaTUBHOE YNPABJIEHHE-3TO CO3HATENBHOE YIPABIEHUE, KOTOPOE
OCYIIECTBIISIETCS CIIeUaNbHO C(OPMHUPOBAHHBIMH B OOIIECTBE Opra-
HaMH.

OTH OpraHbl CO3/AI0TCS B NMOPSAJIKE, YCTAHOBIEHHOM 3aKOHOM, U
HUMEIOT pa3Hble KOMIIETECHIINHU, KOTOpble uddepeHIupyroTcs B pam-
Kax 3aKkoHa. TakuM 00pa3om, KOPIOPAaTHBHOE YIpPaBIEHUE OCYIIECT-
BJISIETCSl HA OCHOBE 3aKOHA M JPYTHX MPaBOBBIX akToB. Perynmpyro-
iee peryJMpoBaHNEe KOPIIOPATUBHOTO YIPABICHUs SIBJISAETCS OJHOU
u3 ero 0coOEHHOCTEH M MpeAHa3HAuEHO ISl PErYIMPOBAHUS B paM-
Kax 3aKOHa OTHOLIEHWH, KOTOpPBIE Pa3BUBAIOTCS MEXIY YNpaBIIsio-
LIMMH OpPTraHU3aLlUsIMH.

Koneuno, mocTikeHne STOH LENU — MOBBICUTH 3(PPEKTUBHOCTD
MPOM3BOJCTBA U YBEJIWYUTH NPHOBLIL B KOPIIOPATHBHOM YIIpaBlie-
HUM — OHA JOJDKHA OBITh pealin30BaHa Yyepe3 CHCTEMY MEXaHH3MOB,
a UMEHHO YTIpaBJIEHUE BEHUYPHBIM KalHUTAJIOM C YYE€TOM HMHTEPECOB
MHUHOPUTAPHBIX U MaKOPUTAPHBIX aKLIMOHEPOB U JAPYTHX 3auHTEpe-
COBaHHBIX CTOPOH, B3aUMOJCHCTBHE C MpodeccuoHantamMu (HOHI0BO-
IO phIHKA YYacTHHKaMU OOpallleHHs BBIMTYIICHHBIX aKIWH, HA OCHO-
Be (pMHAHCOBBIX MTOTOKOB MEXKAY OOIIECTBOM U (DOHIOBBIM PHIHKOM,
pa3BUTHE KyJIbTYpPhl B3aUMOJCHCTBUS ¢ BHYTPEHHEW U BHEIIHEH Ou3-
HeC-Cpe/iol, OCYILECTBISIEMOI TaKXkKe 3a CUET KOPIOPATUBHON COIH-
QJIbHOW OTBETCTBEHHOCTH, €TI0 COOTBETCTBHE OOLIECTBEHHBIM U COLIU-
aNbHBIM UHTEpecaM. Bce MexaHM3MBl M MPOLIECCHI, TPOUCXOSIINE B
00ILIeCTBE, CTPYKTYPUPOBAHBI H MOJIEKAT YETKOMY PEryJIHPOBAHHIO
BHYTPEHHUMM 3aKOHaMH 1 HopMaMHu. [103ToMy OTHOIIEHMSI, BO3HUKa-
IOIUE B MpPOILECCEe KOPIOPATUBHOIO YIIPABJIEHUS, HOCST CUCTEMHBIN
Xapakrep.

Takum 00pa3om, KOPIOpaTHBHOE YINpaBleHHE MPEACTaBISCT
co00# cucTeMy OTHOILEHHH MEXAY BiaAeibllaMid KOMIAaHUHU, PYKO-
BOJICTBOM U JIPYTHMH 3aMHTEPECOBAHHBIMU CTOPOHAMHU T10 BOIPOCAM
o0ecreveHus] UX HUHTEPECOB IyTeM CIIPaBeIMBOTO U CIIPABEIINBOTO
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pacnpeaciacHud pe3yJIbTaTOB ACATCIbHOCTHU, KOHTPOJISI CO CTOPOHBI
BJIAACIIBIICB KOMIIAHUHU 3a €€ YIIPABJIICHUCM U C06J'IIO,[[CHI/I$I conualib-
HBIX U O6H_ICCTB€HHLIX HUHTCPECOB.
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(rocysapcTeHHoro TexHonornyeckoro yHupepcmrera)

Hayu. pyk. nouent TAMTOBA J1. X.-M.

COAEP>KAHWE KOPIMOPATMBHOTO
KOHTPOAS B XO3GMCTBYHIOLLMX CYBBEKTAX

B crarbe paccMaTpuUBarOTCSl COBPEMEHHBIE TPAKTOBKU KOPHIOPATUB-
HOTO KOHTPOJI B XO3SHCTBYIOIIUX CyObEKTaX B KOHTEKCTE €ro IMOHMMa-
HUS KaK OMHOM u3 (yHkuuii ynpasienus. IIpoBeneHHOE yTOUHEHHE €roO
CYIIHOCTHOTO COZAEP’KaHHs IO3BOJIMIO Pa3rpPaHUYUTh KOPIOPATUBHBINA
KOHTPOJIb OT CEMaHTHUYECKH CXOXHX, HO HE aOCOJNIOTHO UIEHTUYHBIX Jie-
GUHUIMA: «KOPIIOPATHBHBIN», «BHYTPEHHUID», «BHYTPHOUPMEHHBII,
«BHYTPHUXO3SICTBEHHBIN». ClenaH BBIBOJ, YTO HEOOXOIUMO MO3UIIHOHH-
pOBaTh KOPIOPATUBHBIN KOHTPOJIb OTAEIBHO OT BHYTPEHHETO, HO BBHLY
TOT0, YTO CUCTEMbI BHYTPEHHETO KOHTPOJIS yKE JOCTATOUHO TEOPETUUECKH
7 METOIMYECKH MPpOopabOTaHbl U alpOOHPOBAHBI HA MPAKTHKE, TO CHCTEMY
KOPIIOPATUBHOTO KOHTPOJISl MO’KHO MOCTPOUTH HA TIPUHIIMIIAX BHYTPEHHE-
TO KOHTPOJIS.

KuroueBble €10Ba: KOHTPOJIb, KOPIIOPATUBHBIA KOHTPOJIb, BHYTPEH-
HUI KOHTPOJIb, BHYTPU(UPMEHHBIH KOHTPOJIb, BHYTPUXO3SIHCTBCHHBIN
KOHTPOJIb.

BELOV A.V., GAITOVA L.KH.-M.

CONTENT OF CORPORATE CONTROL
IN BUSINESS ENTITIES

The article discusses modern interpretations of corporate control
in business entities in the context of its understanding as one of the
management functions. The clarification of its essential content made it
possible to differentiate corporate control from semantically similar, but not
absolutely identical definitions: “corporate”, “internal”, “intrafirm”, “on-
farm”. It was concluded that it is necessary to position corporate control
separately from internal control, but since the internal control systems are
already sufficiently theoretically and methodically developed and tested
in practice, the corporate control system can be built on the principles of
internal control.

Keywords: control, corporate control, internal control, internal
control, internal control.
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Omnpenenenue coaep:KaHus KOPIOPATUBHOIO KOHTPOJS CO3/1aeT
TEOPETUYECKUE U ITPAKTUUECKUE TPYIHOCTH U3-3a OTCYTCTBUS €IHHO-
ro U KOHCOJIUJUPOBAHHOIO MOJAX0/1a K TOJKOBAHUIO 3TOTO TEPMHUHA.
OTUM 00BSACHSAETCSI OTCYTCTBUE YSTKOTO OIPEICIICHUS TIOHSITHS «KOP-
IOPaTUBHBIA KOHTPOJIb» B POCCHUMCKOM 3aKOHOIATEIBCTBE, a TaKKe
KCIIOJIb30BAaHKUE B HAYYHBIX U MPO(ECCUOHATBHBIX KPYTrax MOXOXKHUX,
HO He aOCOJIFOTHO HJICHTHYHBIX OMPEICIICHUN «KOPIIOPATUBHBIWNY,
«BHYTPEHHUI», «BHYTPU(UPMEHHBII», O KOHTPOJIC KOMITAHUNY.

Kak HeoTpemuemast pyHKIHUS Mpoliecca YIpaBlIeHUs U KaK caMo-
CTOSITENbHBIN MTPOLIECC, KOHTPOJIb COJAEPKUT CIEAYIOILIUE DIIEMEHTHI:

— OOBEKT yMpaBJICHUS — JUIO, OCYIIECTBIISIOIIECE KOHTPOJIb.
CyObeKkTaMu KOHTPOJISl SIBJISIOTCS CYOBEKTHI, 3aMHTEPECOBAHHBIC B
pe3yJsibTaTax yHpaBICHUYECKOW NEATSIBHOCTA U UX 3PPEKTUBHOCTH.
OOBEKTOM KOHTPOJISI MOKET OBITh HEIOCPEJICTBEHHO OpraH XO3sii-
CTBYIOIIIETO CYOBEKTa, KOTOPBIN OCYIIECTBIISCT MPOIIECC YIPaBICHUS
B LIEJIOM, WJIM CIIELIMAIM3UPOBAHHBIM BHEIIHUM KOHTPOJIbHBIN OpraH,
OCYIIECTBJISIONINN KOHTPOJIb B MHTEPECAaX CYObEKTa yIPaBICHUS;

— 00BEKT KOHTPOJISi — OOBEKTHI YIPABICHUECKOHN JesATEILHOCTH,
B OTHOLIEHUH KOTOPBIX OCYLIECTBIIAETCSH KOHTPOJIb;

— OOBEKT ympaBlCHHS — JCHCTBUE, BBINOJIHACMOE OOBEKTOM
VIIPaBJIECHUS, B OTHOLIEHWU KOTOPOTO OCYUIECTBISETCS KOHTPOJIb
(cyObekT KoHTpOIs ).

Taxoe HarnpaBlIeHUE yIIPaBIEHUA, KaK KOPIIOPATUBHBIM KOHTPOJIb,
3aHMMAET LUEHTPAJIbHOE 3BEHO B CUCTEME YIIPABICHUS XO3AMCTBYIO-
IIUMH CYOBEKTaMH, SIBIISISICh MHOTOMEPHBIM NOHsATHEM. Kak (pyHKIHs
YIIPaBIICHHUS], OH MTO3BOJIAET PErYJIUPOBATH IEUCTBUS 110 JOCTHKEHUIO
LieJiel U TOBBIIEHUIO Y3PPEKTUBHOCTU XO3SUCTBYIOIUX CyOBEKTOB,
MpEeJOTBpallaTh UM YMEHbIIATh HEraTUBHBIE MMOCIEACTBHS HEraTUB-
HBIX COOBITHM UX XO3AMCTBEHHON IESITEILHOCTH.

CaMo MOHSTHE KOPHOPATUBHOTO KOHTPOJS MO-PAa3HOMY TPAKTY-
€TcA B IIPABOBBIX cUCTEMax. «B KOHTMHEHTaNbHOW IPaBOBOM CUCTE-
M€ KOHULEMLMS KOPIOPATUBHOIO KOHTPOJISL PACKPBIBAETCS YEPE3 KOH-
LENIUI0 Ha/30pa. JIaHHBIA TEPMUH MCIOIb3YETCSI HECKOJIBKO MHAUE
B 00IIIeM MpaBe, I/ie KOPIOPATUBHBIA KOHTPOIb — 3TO COCOOHOCTH

"*VhpasjieHre — 3TO HayKa W HMCKYCCTBO: mep. ¢ aHri. / A. daiionb,
I'. Dmepcon, @. Taitnop, I. ®opa. M.: Pecriybnuka, 2018.

&3



ONpEIENATh PELIEHUS KOMIIAHUU, BBITEKAIOIIUE U3 PACIPEACIICHUS
BJIACTH MEXKIY CYOBEKTaMH KOPIIOPATUBHBIX OTHOLICHHID.

Hanpumep, no muenuto Korya /I., «<koprnopaTuBHbII KOHTPOIb —
3TO BO3MOXKHOCTb OIPENEIATh PE3YNbTATHl YIPABICHYECKON Jes-
TEJILHOCTH B TOW €€ YacTH, KOTOpasi OTHECEHa K BHIPAOOTKE MOJIMTHKH
Koproparmm».’®

Kax ormeuan Manne I, kopropaTUBHBI KOHTPOJIb MOKET SB-
JIATBCSl IIEHHBIM aKTHUBOM WU BIIEPBBIE MPEUIOKHUI TEPMHUH «PBIHOK
KOPIOPATUBHOTO KOHTPOJIS» — PHIHOK CIMSHUN W MOTJIOLIEHUH, Ha
KOTOPOM aKIIMOHEPBI KOPIOPALUU-IIPOAABLA IIPOJAIOT [IPaBO KOPIIO-
PaTUBHOIO KOHTPOJIS, T.€. IPABO HA3HAYCHMS YIIPABICHLEB, KOPIO-
pauuH-ToKynarento.”’

B MupoBoii mpakTuKe, HCXOASI U3 TOTO, KTO SIBJISIETCS CyOBEKTOM
KOPIIOPATUBHOI'O KOHTPOJISA, BBLAEISIOT aHIVIO-aMEPUKAHCKYIO U Tep-
MaHO-SIIOHCKYH) MOJENIM KOPIIOPAaTUBHOIO yIpasieHus. B aHrno-a-
MEPUKAaHCKOW MOJENH B KayecTBE CyOBEKTa KOPHOPATUBHOTO KOH-
TpOJIsi BBICTYHaeT (POHIOBBIN PHIHOK, OKa3biBas AWUCLHUILIMHUDPYIO-
1iee BIMSHUE Ha COOCTBEHHUMKOB KOPIIOpAIMH, KOTOPBIE MOCTOSHHO
HCIBITBIBAKOT YIrpo3y BHEIIHETO HEAPYKECTBEHHOI'O IOIVIOLICHMUS.
B repmaHCKO# U SMOHCKON MOJENAX B KauecTBe CyObeKTa Kopropa-
TUBHOT'O KOHTPOJISI BEICTYIIAET OCHOBHOW OaHK, KOTOPBIi SIBIISIETCS HE
TOJIBKO aKLUOHEPOM, HO U KPYIIHBIM KPEAUTOPOM.

B oreyecTBeHHOM HayKe BIUIOTH 0 IIOCJIEIHEr0 BPEMEHU KOPIIO-
paTUBHBIA KOHTPOJIb pacCMaTPHUBAJICS KaK BBIIOJHSAEMBIH B paMKax
KPYITHBIX HErOCyAapCTBEHHBIX 00BbEIUHEHUH (KOpIriopauni, XoaanH-
TOB M T.T1.) B OTHOILIEHUHU JIOUYEPHUX M 3aBUCHMBIX OpraHU3alui, BXO-
JEIUX B UX CTPYKTypy. B P® kopnopaTuBHbIN KOHTPOJIb UCTOPU-
YECKHU SIBISIETCS OJHUM U3 MOJOJBIX BUAOB KOHTPOJISI — OH BO3HUK U
cTal pa3BuBaThed ¢ Hayana 90-x rr. XX B. B CBA3M € IPOUCXOIUBIIH-
MH TOI'Ja U3MEHEHUSIMU B SKOHOMUYECKOM U MOJUTHYECKOU JKU3HU

“Cnekrop A.A. IlpaBoBoe peryinpoBaHHE BHYTPHKOPIOPATHBHOIO
KOHTpOJIS [DJIeKTpOoHHBIN pecypc]| // busHec, MeHEKMEHT, mpaBo. Pexxum
nocrymna: http://www. bmpravo. ru/show_stat. php?stat =839

"®Kotya /I. BaHKOBCKHMII KOHTPOIIb HaJ KPYIHBIMH KOPIOPALHSIMH B
CIIA. M., 2013. C. 33.

"Manne H. Mergers and the Markets for Corporate control // J. of
Political Economy. 2015. V. 74. P. 110-120.
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CTpaHbl. B 3TOT mepuoj oCyIIecTBiIsIach MPUBATH3ALUS OOJIBIINH-
CTBa CEKTOPOB 3KOHOMHMKH, B PE3YJIbTATe YE€ro BMECTO MPEKHEH Be-
JIOMCTBEHHOM (OTPAcleBOil) CTPYKTYPBI CTAJIN Pa3BHUBAThCS KPYITHBIE
HEroCyJapCTBeHHbIE 00beIMHEeHNS. B CBS3U € 3TUM CyIlleCTBOBaBIIAs
B CCCP cucrema opraHoB BE€IOMCTBEHHOTO (OTpaciIeBOro) KOHTPOJIS
cTajia peopraHu30BBIBATHCS B CHCTEMY KOPHOPAaTHBHOTO KOHTPOJISL.
Kak mpaBuiio, B Takux OOBEIMHEHHSAX CO3IABAJHCH CIICIUATU3HPO-
BaHHBIC TTO/IPA3/ICICHUS] KOPIOPATHBHOTO KOHTPOJIS, HAXOISIIMECS B
MOYMHEHHUH BBICIINX OPraHOB YIPaBJICHUs (JemapTaMeHThl, yIpaB-
JICHHS).

HccnenoBany cipaBesIMBO, Ha HALI B3TJISI, OTOKACCTBISIIOT T10-
HSATHE KOPIOPATHBHOTO KOHTPOJISI C OT/ACIIBHBIM TAllOM YIIPaBICHUS
KOpIopalueil Kak HeKOToporo mpouecca.’”

[To mMuenwuto IlIutkunoit Y. C., koprnopaTUBHBII KOHTPOJIb TPE-
CTaBJISICT CO- 0O «CIOCOOHOCTH OMPEACNATh PEIICHHs KOPIOPaLUH
KakK pe3yJbTaT PaclpelesieHUs] BIACTH Cpeau CyOBEKTOB KOpIHoOpa-
THBHBIX OTHOIICHHH KOHTpOJIHMpOBATH NESATENFHOCTh KOPIOPALUH —
3HAYUT UMETh BO3MOYKHOCTBH ONPEJCNISATh €€ CTPATETHIO, MOJHUTHKY,
BBIOOD JIOJTOCPOYHBIX LIENei U MPOrpaMM, UMETh pPelLIatoliee BIIHs-
HHUe».”

KupmioBeix A. A. cyMTaer, 4To IMOJ KOPHOPATHBHBIM KOHTPO-
JeM TpeaiaraeTcs MOHUMAaTh «BO3MOYKHOCTh CYOBEKTOB KOpIOpa-
THBHBIX NPaBOOTHOILCHUI HEMOCPEACTBEHHO JHOO OMOCPEIOBaHHO
ompeeNsTh, (pOpMyIUPOBATh, NMPUHUMATh PEIICHUS, CBS3aHHbBIC C
TaKTUKOW M CTpATerueil AesTeIbHOCTH aKIIMOHEPHOTO O0IIeCTBa, UIT
BJIMATH HA UX MPHHATHEY.*

Kykykuna U. I. paccmarpuBaia KOpIOpaTUBHBIA KOHTPOIb «KaK
pE3yJIbTaT paclpeneseHus] CHl, TMO3MLUIA, BO3SMOKHOCTEH M BIIaCTH
cpenu CyObeKTOB KOPIOPATHBHBIX OTHOIICHHI. !

"8 Cenesne B. Cucremsl ynpasnenus: OCHOBHOH PHCK, TIOAXO/bI K CTPa-
TEruy aBTOMaTu3anuy / DKOHOMHKA M ku3Hb. 2017. Ne 42. C. 21.

“lutkuna U. C. Kopnoparusroe npaso. M.: MI'Y, 2008. C. 113.

8 Kupumioseix A. A. Koprioparueroe npaso. Kypc nekuuii. M.: FOctu-
uuHpopm, 2009. C. 45.

81 Kykykuna 1. I. MeTomos10rust 1 HHCTPYMEHTapHii yripaBieHus! puHaH-
COBBIMH IIOTOKaMH B YCJIOBHSIX TpaHC(HOPMAIMK KOPIIOPATUBHOTO KOHTPOJIS:
aBroped. auc. ... K. 9. H. FIBanoso, 2008.
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Uckyxun W.P. monaran, 4to «moJ KOpHOPAaTUBHBIM KOHTPOJIEM
CJIEyeT MOHMMATh BO3MOXHOCTb OKa3blBaTh BIMSHHE Ha IMPOLECC
NPUHATHS YOPABICHUYECKUX PELICHUH, NPUHMMAeMbIX OpraHaMu
KOPIIOpalliy, Y4acTBYsl B IIPUHSATHU TaKOI'O PELICHUs], CBA3AHHBIX C
JEeSITeTFHOCTHIO aKITMOHEPHOTO obmiecTBa. [Ipu aTOM ykazanHoe BiH-
STHAE MOXKET OBITh KaK BHEIIHWUM, HAlpUMep, CO CTOPOHBI rocyaap-
CTBEHHOI'O OpraHa, TaK M BHYTPEHHUM, OCYLIECTBISIEMBIM IPYIION
aKIIMOHEPOB U T. I.».%

[Ipencrasnsercs nenecooOpa3HbIM, YTO JUIS MOHUMAaHUS KOPIO-
PaTUBHOTO KOHTPOJIS CIEAYET PACCMOTPETh TEPMHUH «KOPIIOPALMSD»,
KOTOPBIA TPOMCXOTUT OT AHTJIMICKOrO corporation — akIMOHEp-
HOE OOIIECTBO C OTPaHUYEHHOH OTBETCTBEHHOCTHIO. DPPEKTHBHOE
yhnpaBlieHHEe TaKUMHU OOIIeCTBAMH HEBO3MOXKHO 0€3 KOHIICHTpPALUH
OTBETCTBEHHOCTH, T.€. BBEACHUS LCHTPAIM30BAHHOTO KOHTPOJIS
HaJl pecypcamu, IPUHAISKAIIUMHU OOJIbIIOMY YHCITy WHIUBHUIIOB. ..
VIMeHHO ¢ pa3BUTHEM TaKUX XO3SMCTBEHHBIX OOIIECTB CBS3aHO BBE-
neHne Haimora Ha npuOsUTE.* Jlo BHecenus mamenenuit 8 'K P® B
2015 . HE CyIIECTBOBAJIO YETKO OMPECICHHOTO U HOPMATHBHO 3a-
KPETJICHHOTO TIOHSTHS «KOPIOPALIUS», YTO BICKIIO HEOAHO3HAYHOCTD
KaK JaHHOTO ONPE/AEICHUs, TaK U BBITEKAIOLIETO U3 HEro oIpesere-
HUS «KOPIIOPATUBHBIN KOHTPOJIbY.

Kaxk cnpaBenniuBo otmeuaer MBanoBa E. A., «kopriopanus npea-
TIoJIaraeT MPEek/Ie BCEro HaJIMUne B CBOH CTPYKTYpe KOPIOPATHBHBIX
(dopM mpaBleHHUs, TAKUX KaK COBET IUPEKTOPOB, 00IIee coOpaHue
aKIMOHEPOB, WCIOJHUTENbHBIE OpraHbl. ... Kpome Toro, mousTue
Kopropauuu B Poccun npuodpeno ocoOblil Xxapakrep, Tak Kak 3THM
TEPMHUHOM 0003Ha4aeTcsi CyOBEKT XO3IHCTBOBAHMSA, COCTOSILMUI U3
HECKOJIBKMX CaMOCTOSITEIbHBIX KOMIIAHUI, KOTOPBIE MOTYT OBITH CBSI-
3aHbI IPYT C APYTOM COBMECTHON COOCTBEHHOCTHIO Ha MMYIIECTBO,
000MpPOBaHUEM CBOMX NMPOU3BOJICTBEHHBIX, OJIUTUYECKUX MHTEpE-
COB, €IMHOH CTPYKTYpOH ympasiieHUs. To ecTb KOpIopanueid MoKHO

82 Uckysxun U. P. KopriopaTiBHBII KOHTPOITB: TIOHsATHE ¥ 3amuTa // EBpa-
3UHCKHI Topuandeckuii xkypHai. 2012. Ne7 (50).

83 Maiibypos U. A., CoxosnoBckast A. M. Teopus Hanoroo6maoxkenus. [1po-
JBHHYTBIH Kypc: yueOHUK st MmaructpanToB. M.: FOHUTU-/IAHA, 2014.
C. 399.
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CUUTATh KaK OTAENbHBIA XO3SHCTBYIOIUHI CYObEKT, TaK M CIOKHYIO
HWHTETPUPOBAHHYIO CTPYKTYPY, COCTOSIIYIO U3 HECKOJIBKUX CaMOCTO-
SITCITBHBIX FOPUIMIECKUX JTUID).

B neiictBytonieit ¢ 2015 1. pemakuuu I'paknaHcKoro Kojekca
P® (cr. 65.1 «KopriopatuBHBIE W YHUTApHBIE FOPUIMYECKUE JIUIIAY,
BBenieHa DenepanbHbIM 3aK0HOM 0T 05.05.2014 1. Ne 99-D3), «topu-
JUUYECKHE JIMLA, YUpeIuTenan (YYacTHHKH) KOTOPBIX 00JaJaloT mpa-
BOM y4acTHs (WICHCTBA) B HUX M (OPMHUPYIOT MX BBICIINH OpraH B
cooTBeTcTBHHU ¢ M. 1 cT. 65.3 Hacrosmero Konekca, sBISIFOTCS KOp-
MOPaTHBHBIMH IOPUAMYECKUMH JTHLAMH (Kopropauusmu). K Hum ot-
HOCSTCSI XO3SICTBEHHBIE TOBApUIIECTBA M OOIIECTBA, KPECThIHCKHUE
(pepmepckue) x034HCTBA, XO3IHCTBEHHBIE MAPTHEPCTBA, MPOU3BO-
CTBEHHBIC U MOTPEOUTENbCKHE KOONEPAaTHBbI, OOILIECTBEHHbBIE Opra-
HU3alMH, OOIIECTBEHHBIE IBH)KEHUS, acCOLMAIMN (COI03bl), TOBapH-
1iecTBa COOCTBEHHUKOB HEIBUKMMOCTH, Ka3adby OOIIECTBA, BHECEH-
HbIE B TOCY/JapCTBEHHBIN peecTp Ka3zadbux o0mecTB B Poccuiickoii
Denepanuu, a TakKe OOLUIMHBI KOPEHHBIX MaJOYHCICHHBIX HApOJIOB
Poccwiickoit ®enepanumny (§ 2 'K PD).

«KomMmepueckne KOprnopaTHBHBIE OpPraHM3aLUN» YTOUHSET, 4TO
K HUM OTHOCSITCA: IOJIHOE€ TOBapHILECTBO, TOBAPUIIECTBO HA Bepe,
KpecThsiHCKOe ((hepMepcKoe) X03SHCTBO, OOIIECTBO ¢ OrpaHUICHHON
OTBETCTBEHHOCTHIO, AKIIMOHEPHOE 00IIECTBO, TPON3BOICTBEHHBIE KO-
OTIEPATHUBBI.

Cornacao cT. 65.3 'K PO «Ympasnenue B koprioparim» (BBeie-
Ha @enepanpapiM 3aKk0HOM OT 05.05.2014 1. No 99-D3): «K HCKITIOYH-
TEJIbHON KOMIIETEHLIMH BBICILIEIO OpraHa KOpIopauuu OTHOCATCS: ...
n30paHne peBU3HOHHON KOMUCCUH (PEBHU30PA) ...», KOTOPBINA U OyIeT
OCYILLECTBIIATH KOHTPOJIbHYIO (DYHKIIMIO, T. €. FOPUIHMUECKH 3aKperie-
HO TPaBO OCYLIECTBJISTH KOPIOPATHUBHBIM KOHTPOJIb, TPAJULIUOHHO
MOPa3AeIIIOIINICS Ha aKLIMOHEPHBIN, yIIpaBJIeHUYECKUH U pruHaHCO-
BBIH.

CymecTByeT TakXe MHEHHE, YTO «KOPIIOPATUBHBIH KOHTPOJIb
paBeH BHYTpU(UPMEHHOMY, KOTOPBIH, B CBOIO OUEpElb, SBISCTCS

%4 BanoBa E. A. PazButie KOpmopaTUBHOTO yIPaBICHUS B IPOMBIIILICH-
Hoctu Poccum: Teopus, METOIONIOT U, TIPAKTHKA: aBToped. AuC. ... A. 3. H.
Pocros v/, 2012. C. 11.
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4acTbI0 HETOCYJapCTBEHHOIO (PMHAHCOBOTO KOHTPOJs. Takoil KoH-
TPOJIb MPOBOAUTCS SKOHOMUYECKHUMH CIYKOaMU XO3SIHCTBYIOIIETO
cyObeKTa — ero OyxrainTepueil, (UHaHCOBBIM OTIENOM, CIyKOOH
(MHAHCOBOTO MEHEKMEHTa 3a COOCTBEHHOH (PMHAHCOBO-XO35ii-
CTBEHHOH JeSTeNbHOCTHIO, €r0 (MINATIOB M JOYEPHHUX MPEANPHs-
THID».*

Heo0xomumo oTMETHTS, UTO B IUTEpaType Hapsay ¢ AeuHunmei
«KOPIIOPaTHBHBIA KOHTPOJIBY YHOTPEOISETCS TakKe TaKoe MOHATHE,
KaK «BHYTPEHHHMH KOHTPOJIbY». JlocTaTouHO pacmpocTpaHeHa Tpak-
TOBKa, YTO KOPIIOPaTHBHBIA KOHTPOJIb UACHTHYECH BHYTPEHHEMY H
BHYTPUKOPIIOPATUBHOMY KOHTPOJTFO.

bypues B.B. npaktuuecku OTOXAECTBIIET BHYTPEHHUN U KOP-
MOPAaTUBHBIA KOHTPOJIb, YTBEP)KAAs, UTO «O CYLIECTBOBAHUH JKE CH-
CTeMbI BHYTPEHHETO, WM KOPIIOPATUBHOTO, KOHTPOJISI B KOMITAHUSIX
MHOTHE 3HAIOT JIMILb U3 3aIaHOM JIUTepaTyph»."’

B ropunnueckoii nuteparype, KiaccuUIMPYs BUABI KOPIOpa-
TUBHOTO KOHTPOJISI, BBIACISIIOT €r0 BHEUIHWH M BHYTPEHHUH BUIBI,
MOJBUIOM ITOCJIETHETO OTPayKaeTCsl «BHYTPUXO3IHCTBEHHBIN, IIOCTO-
STHHO OTOXKIECTBJISIEMBI KOHTPOJIb B KOPHOpanusx. ... [lpuuem mo
CJIO’KUBILIEHCS TIPAaBOIIPUMEHHUTEIBHON MPAKTUKE CaMU KOPIIOpaLUH,
CyleOHble OpraHbl M T.[l. CKIOHHBI PAaCLUEHHMBATh KOPIIOPATHBHBIN
KOHTPOJIb TOJBKO C TOYKH 3PEHHS BO3MOKHOCTH YIPABICHUS BHYTPH
Koprioparum».*

AwmanxoinoBa b. A., 3aiiniesa O. [1. uccnenyroT qepuHUIHIO «KOP-
MOPAaTUBHBIA BHYTPEHHUH KOHTPOIbY», Pa3BEPHYTO BBLACISS €ro

8 entp ynpasieHus puHaHcamu [DIeKTpOHHBIN pecype]. Pexum mo-
cryna: http://center-yf. ru/data/economy/ Finansovyi-kontrol. php/

8 Cnekrop A.A. IlpaBoBoe peryinpoBaHHE BHYTPUKOPIOPATHBHO-
ro KOHTpOs [DiekTpoHHBIH pecypc| // busHec, MeHemKMEHT, paBo. Pe-
)KuUM noctyna: http://www. bmpravo. ru/show_stat. php?stat =839; Boib-
moit A.A. CoBeplIeHCTBOBAHUE CUCTEMbl BHYTPEHHETO (KOPIIOPATHBHOIO)
(PMHAHCOBOTO KOHTPOJISI HA MPEANIPUSITHSIX Cepbl ycayr: aBroped. auc. ...
K. 2. H. M., 2010.

% Bypues B. B. YnpapieHueckuii KOHTPOIJIb Ha PESAMPUSITHH: METOIOIO-
rus ¥ opranuzanust // YrpasneHueckuit yder. 2005. Ne4.

88 Nopokurckast E. A. Koproparuaoe mnpaBo: y4e6. nocobue / CUY-
¢umman PAHXul'C. HoBocubupck: U3n- Bo CubAI'C, 2015. C. 90.
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MPUHLMIIBL, OPTaHU3ALMIO0 U COAEP)KaHHE Ha OCHOBE (PYHKIMOHAIIb-
Horo noaxona.®’

B cBoeii padote Kaciok E. A. ananmsupyer aeuHULNIO «BHY-
TPEHHUN KOPIOPATUBHBIA KOHTPOJIbY, HAMOIHSISI €0 COJEpKaHUEM,
QHAJIOTUYHBIM TIOHATHIO «KOPHOPATHBHBIN BHYTPEHHUI KOHTPOJIbY.”

B orinume ot TepMuHA KOPIOPATUBHOIO KOHTPOJIS, KOTOPBIA HE
pacKpbIBaeTCsl Ha 3aKOHOAATEIBHOM YPOBHE, JAEHCTBYIOIINE HOpMa-
TUBHBIE AKTHI COJIEPIKAT JIETAIbHBIE ONPEICIICHUS TOHSTHS «BHYTPEH-
HUM KOHTpoJb». Tak, cornacHo @enepanbHOMY 3aKOHY «O MPOTUBO-
JefcTBUM Jeranu3anuy (OTMBIBAHHIO) JO0XOJOB, MOJYYEHHBIX Ipe-
CTYHHBIM MyTeM, U (PUHAHCHPOBAHMIO TEPPOPU3Ma», «BHYTPEHHHI
KOHTPOJIb TPEACTaBIsIET COOOH AEATENbHOCTh OpraHM3alyid, ocy-
LIECTBIAIOLINX ONEPALUH C JEHEKHBIMU CPEACTBAMU UM UHBIM UMY-
LIECTBOM, IO BBISIBJICHUIO OMEPALUi, MOIIEkKAINX 0053aTEIEHOMY
KOHTPOJIIO, U MHBIX ONepaluil C JEHEKHBIMU CPEICTBAMH WJIN HHBIM
HMMYLIECTBOM, CBSI3aHHBIX C JIErajJu3aluueil (OTMbIBAaHUEM) AOXOJOB,
MOJYYEHHBIX MPECTYNHBIM IyTeM, W (UHAHCHPOBAHHEM TEPPOPH3-
may.”! Takoe ornpezeseHie BHYTPEHHET0 KOHTPOJIS BO MHOTOM COBIIa-
JlaeT ¢ omnpezesieHneM 00IIero TepMUHa «KOHTPOJIbY, MOCKOJIBKY OH
HaTpaBJIeH Ha BBISIBJICHUE NIPAaBOHAPYILICHHUH B c(hepe OCyIIeCTBICHHS
orepanuii ¢ 1eHeKHBIMH CPEICTBAMHU.

B xpenuTHBIX OpraHu3anysaX BHYTPEHHUI KOHTPOJIb — 3TO «Ie-
SITENIBHOCTB, OCYIIECTBIIsieMas KPeIWTHOH opraHuzanuei (ee opra-
HaMH YIPaBJICHUs, TOAPA3ACICHUSIMH U CIYXKAIlUMK) U HapaBJieH-
Has Ha JOCTHKeHHE d(P(PEKTHBHOCTH M PE3YIbTaTHBHOCTH (HHAH-
COBO-XO3SHCTBEHHOW JIESITEIbHOCTH NPU COBEPIICHUH OaHKOBCKUX
OTepalii U ApyruX CAENOoK, 3pPEKTUBHOCTH YIIPABICHUS aKTHBAMU
W MacCHBaMU, BKJIIOYasi o0ecreyeHue COXPaHHOCTH aKTUBOB, yIpaB-

%9 3aitea O.I1., Amamxonosa b. A. KopriopatuBHblii BHYyTpEHHHI KOH-
TPOJIb: NPUHIIUIIBL, OPraHN3aIKsl, THTErPALUsl OIX0A0B // DKOHOMHKA U Me-
HemkMeHT. 2011, Ne 6. C. 125-130.

“Kacrok E.A. BHyTpeHHHUII KOPIOPATHBHBII KOHTPOJIb: MPUHLHUIEI H
MHTErpanus Mojxo/J0B K opranusanuu / BectHuk OMCKOro yHUBEpCHTETA.
Cepust «Oxonomukay. 2014. Ne3. C. 38-44.

' Denepanpupiii 3akoH ot 07.08.2001 . Ne 115-®3 «O nporuBojeii-
CTBHHU JIETaJIM3alMH (OTMBIBAHHUIO) JOXOJ/IOB, ITOJIYUYEHHBIX NPECTYIHBIM ITy-
TeM, ¥ (PUHAHCHPOBAHUIO TEPPOPUIMA).
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JeHusi OAaHKOBCKMMH puckamu».”? IToHsATHE BHYTPEHHErO KOHTPOJIS
TaKke packpbiBaeTcsi B Kojekce KopropaTuBHOIO TIOBEACHUS, pa3pa-
o6orannom OKIIb,” B KOTOpOM 1O BHYTPEHHHM KOHTPOJIEM MOHH-
MaeTcsi KKOHTPOJIb 32 OCYILIECTBICHHEM (DUHAHCOBO-XO3SIHCTBEHHOM
JEeSITeNbHOCTH (2 TaKKe 3a UCTIONIHEHHE (PMHAHCOBO-X03SHCTBEHHOTO
IU1aHa) oOLIecTBa €ro CTPYKTYPHBIMH MOAPA3/IeICHUsIMA U OpraHa-
MUY,

C 2013 . B cooTBeTCcTBHH €O CT. 19 « BHyTpenHuit konTpoas» de-
JepajbHOro 3akoHa «O OyxraaTepckoMm yderen’ «IKOHOMHYECKUI
CyOBbeKT 00s53aH OpraHM30BaTh W OCYLIECTBISITH BHYTPEHHHH KOH-
TPOJIb COBEPILAEMBIX (PAKTOB XO3HCTBEHHON *)H3HH. Ecim ke ero
Oyxrantepckast (pruHaHCOBas) OTYETHOCTD MOAJICIKUT 0053aTEILHOMY
ayJuTy, TO OH 00s3aH OPraHW30BaTh U OCYIIECTBISATH BHYTPEHHHI
KOHTPOJIb BeleHHs OyXTaITepCcKOTo yyeTa v COCTaBJICHUs OyXranTep-
CKOI ((pMHAHCOBOI) OTYETHOCTH (32 MCKIIFOUCHHEM CIIydaeB, KOTJIa
PYKOBOJIUTENb MPHHST 00S3aHHOCTD BeIEHHS OyXTaITEPCKOro ydeTa
Ha ce0s1)». Tak Kak B JaHHOM 3aKOHE He MTPHUBECHA TPAKTOBKA TOHS-
TS «BHYTPEHHHI KOHTPOJIbY», IPHUHLUIIBI €r0 OPraHu3alH U OTBET-
CTBEHHOCTbH 32 €0 OTCYTCTBHUE, TO XO3SIMCTBYIOUIMN CYOBEKT MOXKET
HATIOJIHUTB 3TO MOHATHE COJAepKaHUEM, UCXOS U3 CBOMX Mpodeccu-
OHANBHBIX KOMIleTeHIMH. Hanpumep, B ManoM u cpegHeM Ou3Hece
1es1ecoo0pa3Ho OrPaHUYMTHCS YUYETHOH TONUTHKOW OpraHU3aluy,
rpadKOM JOKyMEHTO0OOpOTa, YTBEPKICHUEM O0pa3loB MPUMEHS-
€MOH NMEePBUYHOM JOKYMEHTAUU U GOPM PETHCTPOB OYXTalITEPCKOTO
(¢uHAHCOBOTO) M HAJIOTOBOTO YYeTa, YTO U OYAET ABISATHCS CUCTEMON
BHYTPEHHET0 KOHTPOJISL.”

Cyxapea O. A. cuurtaert, yto neiictBytomas ¢ 2013 r. pepak-

2TlonoxeHre 00 OpraHU3alii BHYTPEHHETO KOHTPOJISI B KPEUTHBIX Op-
raHu3anusx 1 0aHkoBckux rpynmnax (yrB. bankom Poccnn 16.12.2003 . Ne
242-11).

% Pacniopspxenne OKIB PO ot 04.04.2002 1. Ne 421-p «O pexomena-
LMY K IPUMEHEHHIO KOJIEKCa KOPIIOPATUBHOTO MOBEICHUS.

% Menmepanbubiii 3ak0oH 0T 06.12.2011 1. Ne 402-D3 «O OyxrantepckoMm
yuaere».

%Tlenunosa E.C. BHyTpeHHHUII HATOTOBBI KOHTPOJIb KaK 3JIEMEHT CH-
CTEMBbI BHYTPEHHET0 KOHTPOJIS B XO3SIHCTBYIOINX CyObekTax // DUHaHCOBBIE
uccnenoBanud. 2013. Ne3. C. 61.
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nust 3akoHa «O OyXrajaTepcKOM yueTe» «00sS3bIBacT IKOHOMMYE-
CKHe CyOBeKThl OPraHHU30BaTh KOHTPOJIb M MPOBEPKY HE TOJBKO
OTYETHOCTH, HO U PEBU3HIO CEIOK, COOBITUH, OTIepalluii, KOTOpbhIS
BIIUSIIOT Ha (PUHAHCOBOE MOJIOKEHUE XO3UCTBYIONIUX CYOBEKTOB,
(DMHAHCOBBIM pe3yJbTaT ACATEIBHOCTH U JBHIKCHHE JICHEKHBIX
cpenctBy.”

Pa3BuBas jaHHBIN Te3UC, MPEICTABISAETCS 1IEIIECOO0OPA3HBIM I10-
3UIIMOHUPOBATH KOPIIOPATUBHBIM KOHTPOJIb OT/ICIBHO OT BHYTPEHHE-
ro. OHAaKO BBHUJY TOTO, YTO CHUCTEMbI BHYTPEHHEIO KOHTPOJIS YXKE
JIOCTATOYHO TEOPETUYECKH M METOJMYECKU MPOPabOTaHbI U arpoOu-
pPOBaHBI Ha MPAKTHUKE, CUCTEMY KOPIOPATUBHOTO KOHTPOJISI MOXKHO
MIOCTPOUTH Ha MPUHIIUIIAX BHYTPEHHETO KOHTPOJISL.

Opranuzanysi KOPIOPaTUBHOTO KOHTPOJIS 3aBUCUT OT OpTraHH-
3aIIMOHHO-TIPABOBOM (HOpMBI, pa3Mepa M MaciiTaba JAesTeIbHOCTH
XO3SIMCTBYIOIIETO CYOBEKTa: YeM CJIOXKHEEe BHYTPEHHSS CTPYKTypa
XO3SICTBYIONIETO CYObEKTa, TeM OO0JIbIle HH(POPMAIMH HEOOXOIUMO
JUTst IpUHATUS 3((EKTUBHBIX yIpaBlIeHUECKUX pemieHuit. OCHOBOM
JUTSL IPUHATHSL OOJBIIMHCTBA U3 HUX CIYKUT MH(pOpManus, popmu-
pyemas B OyxrantepckoM ((pruHAHCOBOM), HAJIOTOBOM, OIIEPATUBHOM
U CTaTUCTHUYECKOM y4YeTe.

YcuiieHue posii KOPIOPATUBHOI'O KOHTPOJIS, €ro JaJbHEHIIee
CTaHOBJICHHE M YCTOMUMBOE (DYHKIIMOHUPOBAHUE TPEOYIOT pPaIno-
HaJIPHON OpraHM3alliy, B CBSI3U C UEM, YUUTHIBas MACIITaA0HOCTH 3a-
Jlad, CTOSIIIMUX MePeJl OTJCIIbHOW WHCTHTYIIMOHAIBHOM eIUHUIICH, J10-
CTaTOYHO 0OOCHOBaHHBIM, Ha HAIl B3TJIS, sIBJISeTCS (pOpMHUpOBaHUE
OTJICJIBHOM CUCTEMBI KOHTPOJIS.

Uem kpyIHee X03UCTBYIOIINN CYObEKT, TEM CII0KHEE OPraHU30-
BaTh CHCTEMY KOPIIOPATUBHOTO KOHTPOJIs. Tak Kak HU OJMH OHM3HEC
HE MOXET CYIIECTBOBATh a0COIIOTHO OSCKOHTPOJBHO, TO 3HAYUT B
TOM WJIM HHOM BHUJIC TAKUE CHCTEMBI CYIIECTBYET B KXKJOM CYOBEKTE
ousneca. K coxxanenuto, HepeaKo Xo3sicTByonue cyobekTsl PO BbI-
CTPauBaIOT CUCTEMY KOHTPOJISi (PaKTUYECKH HHTYUTHBHO, HECMOTPS
Ha TO, YTO OpraHM3AIlHs BHYTPUXO3SHCTBEHHOTO KOHTPOJIS SBISCTCS
OTJICJIBHOM OTPACIIbI0 HAYyYHO-NIPAKTHYECKUX 3HAHWUH M HABBIKOB U
OTJIMYASTCS HATMYMEM BBICOKUX TPEOOBAHHMI.

% Cyxapesa O. A. O BHyTpeHHeM koHTpode // naBHast kaura. 2012. Ne4.
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YOK347.191
BEPE3OB A.B.,
MarucTpaHT Kageapsl NpeanpUMHUMATENbCKOro M TPYAOBOro Npasa
CeBepo-KaBkasckoro ropHo-MeTasniypriayeckoro MHCTUTYTd
(rocysapcTeHHoro TexHonornyeckoro yHupepcmrera)
HayuH. pyk. k. 1o0. H., gouent ECMEBA ®.K.

MPABOBbIE ®OPMbI AKBUAALLNU
tOPUANHECKOTO ANLIA

B crarbe OTMEUECHBI MPABOBbIC MPOOIEMbI, BO3HUKAIOIIME MPHU JIHK-
BHIALNK FOPHIMYICCKUX JIMI[ B CyIcOHOM W BHECYHEOHOM MOPSIKE.
CdopmynupoBaHbl HanboJee CIIOPHBIE BOIIPOCHI, BOSHUKAIOIINE B CBSI3H C
OCYIIIECTBIICHUEM IPOLECAYPHI TUKBHIAMH FOPUINISCKOTO JIHIIA.

KaroueBnble cjioBa: HOPUANYCCKOC MO, JUKBUAAUA, TOCYAAaPCTBCH-
Has peructpanus, BOCCTAaHOBJIICHUC, CACIIKA, TPCATIPUATUE, KOMITAHWA.

BEREZOV A.V., ESIEVA F.K.

LEGAL FORMS OF LIQUIDATION
OF A LEGAL ENTITY

The article highlights the legal problems that arise during the
liquidation of legal entities in court and out of court. The most controversial
issues that arise in connection with the implementation of the procedure for
the liquidation of a legal entity are formulated.

Keywords: legal entity, liquidation, state registration, restoration,
transactions, enterprise, company.

[IpaBoBbIc (pOpMBI THUKBUAALINMHN TIepeuncisitoTes B cT. 61 ['K PD,
CormnacHo ee MOJIOKEHUSM, MOYKHO BBIJICITUTH:

— JobOpoBonbHyto nukBHAanuo (B Gopmynupoke 'K PO «mo
PEIICHUIO ero yupeauTescii (y4acTHHUKOB) OO opraHa FOpuinye-
CKOTO JIUI[a, YIIOTHOMOYEHHOTO Ha TO YYPEAUTENbHBIM TIOKyMEHTOM,
B TOM YHCJIE B CBSI3U C UCTEUEHHEM CPOKa, Ha KOTOPBIH CO3/1aHO IOPH-
JTUYECKOe JINIIO, C TOCTHKEHHEM IIeJIH, paJd KOTOPOi OHO CO3/IaHO»);

— MPUHYJUTENBHYIO JUKBHIAINIO (B GOpPMYIHpOBKE 1. 3 cT. 61
I'K P® «mo pemenuto cyaa...»);

— JTUKBUJAIMIO BCJIEJACTBHE MPU3HAHUS IOPUIUUECKOTO JIMIIA He-
COCTOSITENTLHBIM (OaHKPOTOM).

JelicTBytoIiee 3aKOHOIATENLCTBO HE JAaCT ONpeaesieHus n100po-
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BOJIbHOM JUKBHAAUUU. ETO MOXKHO BBIBECTH UCKIIOUUTEIHHO ITyTEM
TOJIKOBAHUS HOPMBI, yka3zaHHOH B II. 2 c¢T. 61 'K P®: «lOpuanueckoe
JIUIO JTUKBUIAUPYETCS MO PEIICHUIO €ro yupenuTened (Y4acTHUKOB)
MO0 OpraHa PUIMYECKOTO JUIA, YIIOJHOMOYSHHOT'O Ha TO yUpeIu-
TEJIBHBIM JOKYMEHTOM, B TOM UHCJIE B CBSI3U C UCTEUCHUEM CPOKa, Ha
KOTOPBIN CO3JaHO IOPUIUYECKOE JIUIIO, C JOCTUKEHUEM LEIH, pagu
KOTOPOH OHO CO3JaHO».

Hcxons u3 ykazaHHOM HOPMBI:

— B caMOM 00IIeM Buje TOOPOBOJIBHYIO JUKBHUIAIIMIO MOXKHO
OTIPEJICNNUTh, KaK TaKyl0 JTUKBUAALIUIO, PEIICHUE O MPOBEICHUU KO-
TOPON MPUHUMAETCS CAMHUM IOPUAMYECKUM JHUIIOM (B JHUIE €ro yu-
peauteneii (y4acTHUKOB) JTUOO OpraHa IPUAMYECKOro Jinia) 0e3 Ka-
KOT0-JIN0O IOPUINIESCKH 0(POPMIIEHHOTO BMEIIATEIHCTBA CO CTOPOHBI
TPEThUX JIHIL (ITI0 MOTUBY HEIEIECOO0PA3HOCTH NaTbHEUIIETO CyIIe-
CTBOBAHHUS U T.11.), @ TAKXKE B CIIydae, €CIIU FOPUTUICSCKAM JIUIIOM JI0-
CTUTHYTA IIEJIb, PaJy KOTOPOH OHO OBLIO CO3JIaHO, MM UCTEK CPOK, Ha
KOTOPBIH OHO CO3/13aBaJIOCK;

— IJIaBHBIM OCHOBAHHEM JJIsl JOOPOBOIHHOMN JIMKBHIAIIUM MOXKHO
MIPU3HATh PELICHHE 00 3TOM yupeauTenei (y4acCTHUKOB) THOO opraHa
FOPUMYECKOTO JInIa (TIOCKOJIBKY (DOpMaabHO MCTEUYCHUE CPOKa Cy-
LIECTBOBAHUS U JOCTUKEHUE LIETU B COOTBETCTBUHU C JCHCTBYIOIIUM
3aKOHOJIATEICTBOM ITOTJIOMIAOTCSY HATHYUEM TAKOTO perieHus).”’

[NonsiTe «100pPOBOJIBHAS JUKBUJAIMS» B OONIMX IMOJIOKESHUSIX
I'K P®, perynupyromux JUKBHAALUIO (CT. cT. 61-65), HE ncnonb3y-
etcsi. Ero Mbl BcTpeuaem, 0JJHAKO, HEOJHOKPATHO: 1o TekcTy 'K PD,
Hanpumep B cT. 92 «O0IIecTBO C OrPaHUYCHHON OTBETCTBEHHOCTHIO
MOJXKET OBITh PEOPraHU30BAHO WIIH JIMKBHIUPOBAHO TOOPOBOJIBHO IO
€IMHOTJIACHOMY PEILICHUIO €r0 YYaCTHUKOBY, CT. 104 « AKIIMOHEpHOE
00IIIeCTBO MOKET OBITH PEOPTaHU30BAHO WIIH JIMKBUIUPOBAHO J0OPO-
BOJIBHO TI0 PEIICHUI0 00IIero coOpaHus aKIMOHEPOB»; BO MHOTHUX
(henepanbHbIX 3ak0Hax (cT. 14 denepanbHOro 3akoHa «O KHUITUIIHBIX
HaKOIMUTEIBHBIX KoomepaTuBax», cT. 12 ®denepanbHoro 3akona «O
KPEAUTHBIX UCTOPHSIX», cT. 21.1 deaepanbHoro 3akoHa «O HecocTo-
SITeTLHOCTH (0aHKPOTCTBE)», cT. 9 denepanbHOro 3akona «O0 WHBe-

" Bypnyuxkas T.I1. BusHec B 3aKOHE: OT PETHCTPALMU 10 JIMKBHIALHH.
M.: «lenoBoii ngBop», 2011. C. 123-125.
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CTHLMOHHBIX poHmax», cT. 24.2 GenepanpHoro 3akoHa «O0 oneHOY-
HOU JesTeNibHOCTHY, ¢T. 57 DenepanbHoro 3akoHa «O0 oOIIecTBax
C OrpaHMYEHHON OTBETCTBEHHOCTHIOM, CT. 21 deaepanbHOTO 3aKOHA
«O06 aknMOHEpHBIX O0IIEeCTBaX» U T.1., a TAKXKE B CIEIHATHHON JIH-
Teparype.

Kateropuio «100pOBOJIBLHOCTE» U TPAKAAHCKOE U MHOE 3aKOHO-
JaTeNbCTBO MCIONB3YeT BeCbMa aKTHBHO. B yacTHOCTH, BO MHOTHX
aKTax TOBOPHUTCS O JOOPOBOJBHOCTH KaK O MPHHLUIE IESTEIHLHOCTH
B Kakoi-10o cdepe; 04eHb MHOTO HOPM, UCTIONIL3YIOIIUX 3TO TOHS-
THE, MBI HAXOJIUM B YTOJIOBHOM 3akoHe. OHAKO 1Mo OOJbIIeil yacTH
3aKOHO/IaTENIbCTBO HE TIOSACHSET, YTO MMeeTcs B Buay. He uccnenyer-
Cs1 3TOT BOIPOC U B CHIEIMANBHON JIUTEpaType.

B camom o0rmiem Bue (C yueToM MOHUMAaHHUs 3TOTO TEPMHHA BCe-
MH OTpacisIMU 3aKOHOJATEIbCTBA) TO0OPOBOJIHLHOCTh MOKHO OXapak-
TEPU30BATh CIECIYIOIUMH OCHOBHBIMHU TIPU3HAKAMHU:

1) netictBue (6e3meiicTBHE) IO COOCTBEHHOMY JKEIIaHUIO, BOJIE,
B CBOEM HMHTEpece. DTOT KPUTEPHUN IPUMEHUM B OTHOIIICHNH JIAI] KaK
¢usnueckux, Tak 1 opuandeckux. Ero xopomo packpsiBaer cT. 1 I'K
P®, xotopas ykaseiBaeT, 4To rpaxkaHe ((hu3nveckue JuLa) U IpH-
JMYECKHE JIMIa MPUOOPETAIOT U OCYIIECTBISIOT CBOM TPAXKAaHCKHE
[IpaBa CBOEH BOJIEH U B CBOEM UHTEPECE.

2) netictBue (Oe3melicTBHE) HE JOKHO OBITH COBEpIIEHO (HE
COBEpIIICHO) T0/I BHEIITHIUM TIPUHYKACHUEM (BO3IEHCTBUEM) TFOOOTO
xapakrepa. A UIMEHHO:

— HE JIOJDKHO OBITh COBEPIICHO (HE COBEPIICHO) MOJ BIMSHHEM
yrpo3, HACHIIUS, BBIHYKAAIOUIMX >KU3HEHHBIX OOCTOSTENBCTB (ITO
KpUTEpHH 15l GUIUUECKUX JIHIL, B TOM YUCIIE U JUIS TeX, KTO MPUHU-
MaeT pPelIeHUs OT UMEHH (1 JJIsT) FOPHUINIECKOTO JIUTIA);

— HE JIOJDKHO OBITh COBEPIIEHO (HE COBEPIIEHO) B CHITY IOPHIIHU-
YEeCKOT0 XapakTepa 00s3aHHOCTEH U 00s13aTebCTB (T. €. KaK ImyOinny-
HOTO, TaK U YaCTHOTO XapaKTepa).

— HE JO0JDKHO UMETh MECTO BOCIPEISTCTBOBAHUE CBOOOJHOMY
BBIOOPY BapuaHTa MOBE/ICHMUSL.

3) 10OpPOBOILHOCTH HE JAODKHA OBITH (POpMaNBHON, (DUKTHBHOM.
['oBops MHaue, U0 HE AOJDKHO CTOATH Mepel (aKTHIECKHM BHIOO-
POM MEXIy IUIOXHUM H el 0ojee Xy UM B YaCTH IOCIEICTBHIA CBO-
€ro MoBeAeHHUs (IeHcTBUS UK Oe31eHCTBH).
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[lepBbIM 1mIaroM Ha MyTH TOOPOBOJIBHON NUKBHAauuu cT. 61 T'K
P® na3pIBaeT mpuHATHE PEIIEHUS yUIpeanTeneM (y9acTHUKaMH ) JTH00
OpPraHOM IOPUAMYECKOrO JIMIA, YIOJHOMOYEHHOTO Ha TO YUpeIu-
TeJTBHBIM JOKYMEHTOM. bombiieil kKoHKpeTu3anuu (CoiepKaHue pe-
LIEHHS, YCIOBHS €T0 MPUHATHS, KOHKPETH3ALMS OpraHa, KBOPYM UIs
npusaTys U T.1.) 'K PO ne cogepxutr. U3 Hopm 'K MOKHO MOHATH,
YTO 3TO pelIeHHE, COOCTBEHHO, SBISIETCS PELICHUEM O JIMKBUIALUY.
Konkperuzamnuro Takux TpeOOBaHHN coepKaT ykKe OTACIbHbIE (ee-
pajbHBIE 3AKOHBI.

I'K Ha3piBaeT cyObeKTaMu NPUHATHUS PELLICHUS TPEX JINLL:

— y4peauTens;

— YYaCTHUKOB;

— YHOJHOMOYEHHBIH OpraH I0pUANYECKOrO JIHIIA.

Takoe «TpuemTuHCTBO», O JOTHKe pa3padorunkoB ['K, momkHO
oTpaxatb cieuupuxy GopM U BUIOB IOPUANUYECKUX JIHLI, 3aKpPEIUICH-
HYIO TPKAAHCKUM 3aKOHOJATeILCTBOM, @ UMEHHO: YUPEIUTENb MPH-
HUMAET pEUIeHHE O JUKBUIALMH IOPUINYECKUX JIUL, B OTHOIICHHUH
KOTOPBIX y HEro BEIHbIE MpaBa; YYaCTHUKU NMPUHUMAIOT PELICHHE
0 JIMKBUJALUH XO3SAHCTBEHHBIX TOBApHUILECTB (TIOJHBIX M Ha BEpE),
MTOCKOJIbKY Y HUX HET OpPraHOB; B OTHOIIEHUH BCEX OCTAJIBHBIX IOPH-
JUYECKUX JIUI] PEIICHNE O JUKBUAANNN IPUHUMAIOT UX OPTaHbI B CO-
OTBETCTBUHU C KOMIIETEHLUEH, YCTAHOBICHHON 3aKOHOM M YCTaBOM.
To ecTb Ha NEPBBIN B3I MOXKHO KOHCTaTUPOBATh B YACTH OTIMYHUN
JO0OPOBOJIHOM JINKBUAALUY OT IPUHYIUTEIBHOM TO, YTO:

— HaydauoM Ajs J0OpOBOJBHOM JTMKBUIALNY SIBISIETCS PUHSATHE
pemieHus yapenuTensMu (YJ4acTHWKaMH) WM KOMIIETEHTHBIMH Op-
raHaMy. OTH XKe JIMIA, a TaKKe Ha3HAYeHHas MMU JIMKBUAALMOHHAS
KOMUCCHSI (JIMKBUAATOP) MPUHUMAIOT BCE MHBIE PEIIEHUs B IIpoIiecce
JIMKBHJALNY;

— B Ipolecce JoOpOBOJIHON JMKBUAALNMHU CyJ] HE UTpaeT HUKa-
KO poJu.

B cootBerctBun ¢ I'K PO rpaxnane u ropuandeckue JuLa ocy-
LIECTBIISIOT MPUHAIEKAIINE UM TPaXJIaHCKUE IpaBa [0 CBOEMY
YCMOTpPEHHUIO, @ OOHUMH W3 TJIABHBIX MPUHIUIIOB I'PaXkIaHCKOTO 3a-
KOHOJIaTEeNIbCTBA SIBIISIFOTCS. HEJOMYyCTHMOCTh IPOU3BOJIBHOTO BMe-
LIaTeJIbCTBA KOTO-TM00 B YaCTHbIE Jiejla U OECHPEISITCTBEHHOE OCY-
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IIECTBJICHUE TPAXKIAHCKUX MpaB.”® ['parkiaHCcKue mpaBa MOTYT OBITH
OTpaHMYCHBl HA OCHOBAaHUM (heleparbHOro 3aKOHA U TOJIBKO B TOU
Mepe, B KaKoi 3T0 He00X0ANMO B LIEJISIX 3aIUTHl OCHOB KOHCTUTYLH-
OHHOTO CTPOSA, HPaBCTBEHHOCTH, 310POBbs, MPaB U 3aKOHHBIX WHTE-
pecoB Ipyrux jiui, obecredeHns: 0OOPOHBI CTPaHbl U OE30IaCHOCTH
rocyapcTBa.

OTH N0JI0KEHUS B TOJTHOW MEpe OTHOCATCS U K YACTHOMY CIIy4aro
OTpe/ieNIeHNs yYaCTHUKaMHU (YUpeaUTeIsIMH) I0PUINYECKOro Jula u
(unm) ero opraHaMu JaibHeHIIel cyapObl FOPUANIECKOTO JIHLA. YKa-
3aHHBIE JIMLA (M (MIM) OpraHbl) B paMKax JEHCTBYIOLIETO 3aKOHO A~
TEJILCTBA CBOOOJHBI B ONPEIEICHUH TOTO:

— OCTaBJISAThH JIM CO3[JaHHOE FOPUANYECKOE JIUIO B €ro MepBOHA-
YanbHON OpraHu3alMOHHON (hopMe MM MpeoOpa3oBaTh €ro B MHOE
OPUANYECKOE JIHIIO;

— PEOPraHM30BBIBATH JIM TO JUIO KAKMUM-JIMOO U3 MHBIX CIOCO-
00B, NIPEAYCMOTPEHHBIX JEHCTBYIOIIUM 3aKOHOAATEIBLCTBOM (CIUS-
HUe, IPUCOEANHEHUE, BBIICTICHNE, Pa3/ielIeHUE);

— MpeKpalaTh JIM CyIEeCTBOBAHUE IOPUANYECKOTO Jula. ['oBops
MHaye, JEeMCTBYIOIIEe 3aKOHOAATENbCTBO MPU3HAET MPUOPUTET JI0-
OpOBOJILHOHN peopraHu3aluy WK JTUKBUIALNN IOPUANIECKOTO JHLA.

OpHaKo 3aKOHO/IATENNbCTBO MPEAYCMATPUBAET PsiJl CIydaeB, KOraa
MpaBoBasi Cyap0a IOPUANIECKOTO JIMLA ONPEACIICTCS HE ero y4acT-
HUKaM# (y4peIuTensiMu) U (WIKM) OpraHaMH, a TOCYAapCTBEHHBIMH
OpraHamy, a TaKke cyoM (apOUTpaXHBIM CyJOM). B aTux ciryuasx
pedb UAET O MPUHYAUTEIHHOMN JIMKBUALUHN FOPUIMUECKOTO JIUIIA.

[lon nmpuHYAUTENBHON NUKBUAALIMEH IOPUINIECKOTO JUIA TOHH-
MAaeTcsl €ro JIMKBHIALKS B Cy1eOHOM MOPSAAKE 10 UCKY YIOJTHOMOYEH-
HBIX opraHoB. OCHOBaHUs IJisl IPUHYIUTEIBHON TUKBUIALNY MIPE-
ycMmoTpensl ['paxnanckuM kogekcoM PD 1 HEKOTOphIMH 3aKOHAMU.

Pemenne o npuHyAUTENFHON JTMKBHIALWK NPUHUMAET cyn (ap-
outpaxsblid cyx). OOpaTUThCS B CyA C TpeOOBaHHEM O JHKBHIALMN
IOPUANYECKOTO JIMI[a MOXET TOCYAapCTBEHHBIM OpraH WM Opraf
MECTHOT'O CaMOYIpaBJIeHHs, KOTOPOMY NPaBO Ha MpEIbsIBICHUE Ta-
KOTO TpeOOBaHUsI TPEJOCTABICHO 3aKOHOM.

Bpaxnanckuii komeke Poccuiickoit ®epepanuu (4acte mepsas) OT
30.11.1994 Ne 51-@3 (pen. ot 31.07.2020) // CIIC «Koncynbrant Imocy.
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B n. 24 Ilocranosnenus IInenyma BC PD Ne6, [Tnenyma BAC
P® Ne8 o1 01.07.1996 «O HEKOTOPBIX BONMPOCAX, CBA3AHHBIX C MPH-
MeHeHHeM JacTu nepBoii I'paxxnanckoro kogekca Poccuiickoit dene-
palum» pa3bACHAETCA, UTO €CIU PEIICHUEM CYy1a O JIMKBUIAIUH I0pU-
JUYECKOTO JIMLA HA €ro yupeaurtenell (y4acTHHKOB) JHOO YHOJIHO-
MOYCHHBIE €T0 YUPEIUTEIbHBIMUA JOKYMEHTAMU OpraHbl BO3JIOKEHBI
0053aHHOCTH MO OCYIIECTBJICHHIO JIMKBUAALUH, OJHAKO B YCTaHOB-
JICHHBIN CPOK JIMKBUAALINS IOPUIUUECKOTO JIUIA HE TPOU3BECHA, CY
Ha3HayvaeT JUKBHUIATOPA U MOPYYAECT €My OCYIECTBUThH JTUKBHUIALIUIO
ropuanyeckoro juua. [Ipu pemennn BonpocoB, CBA3aHHBIX ¢ Ha3Ha-
YEHUEM JIUKBHUAATOPA, OMpPEACICHUEM MOpPsAKA JUKBUIAIUU U T.1I.,
CyJl IPUMEHSIET COOTBETCTBYIOIINE MOJIOKEHHS 3aKOHOAATENbCTBA O
0aHKpOTCTBE B cOOTBETCTBHH C II. | ¢T. 6 'K P® (ananorus 3akona).”

Uro jxe KacaeTcs TOro, Kak IOPUAMYECKOE JIUI0 MOYKET BOMTH B
CUTYalUIO0 HECOCTOSTEIBHOCTH, TO 3A€Ch IOPUAMYECKHX (PaKTOB TO-
paszzmo Oomblie:

— C3asBJICHUEM B CYJ O IPU3HAHUH IOPUINIECKOTO JINIa OaHKPO-
TOM BIIPaBe OOPATUTBCSI €ro KPEeAUTOPHl (KOHKYPCHBIE KPEIUTOPHI)
B Clly4yae, €ciM MMEIOTCS COOTBETCTBYIOUIME MPHU3HAKH (HECTIOCO0-
HOCTb YAOBJIETBOPUTH TpeOOBaHMsI) U ycIoBuUs (pazmep TpeOoBaHuin)
HECOCTOSITETIbHOCTH, YCTAHOBJIEHHBIE 3aKOHOM;

— C TaKUM 3asBJICHHEM BIPAaBE OOPATUTHCS YIOJIHOMOYCHHBIN
roCyJapCTBEHHBIN OpraH;

— IOpUIMYECKOE JIMII0 CaMO BIIpaBe MOJaTh B apOUTPaKHBIN
CyJl 3asBJICHHE B Cllydae NpEABUJICHUS OaHKPOTCTBA MPU HATUYUU
00CTOSITENBCTB, OYEBUIHO CBUIETEIBCTBYIOIIUX O TOM, YTO OHO HE
B COCTOSIHUM OYZET MCIOJHHUTH ACHEKHBIE 00s3aTenbcTBa U (MIIH)
00513aHHOCTD TI0 yIUIaTe 00s3aTeIbHBIX TUIATEKEH B yCTAHOBICHHBIN
cpok (ct. 8 DenepanbHOro 3aKkoHa «O HECOCTOSATEIHLHOCTH (OaHKPOT-
CTBE)»);

— IOPHIUYECKOE JHLO (B JIMIIE €ro pyKOBOAUTENEH) 0053aHO Mo-
JIaTh 3asBJICHHE O OAHKPOTCTBE B CIIydyasX, YKa3aHHBIX B 3aKOHE (B
COOTBETCTBHHU cO cT. 9 DenepanbHOro 3akoHa «O HECOCTOATENBHO-

?Tlocranosinenue [lnenyma BC PD Ne6, [Tnenyma BAC PD Ne8 ot
01.07.1996 «O HEKOTOPBIX BONPOCAX, CBA3AHHBIX C NMPUMEHEHHEM YacTu
niepBoii ['paskpanckoro kozekca Poccuiickoit @eneparum» // CIIC «KoHcyitb-
tauT [Lmocy.
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cTH (0aHKPOTCTBE)» PYKOBOAUTENH 00513aH 00PAaTUTHCS C 3asIBIICHHEM
JOJDKHUKA B apOUTPaXHBIH CyJl B CITydae, ECIIU: YAOBIETBOPEHHE TPe-
OOBaHMI OJTHOTO KPEJUTOpa MM HECKOJIBKUX KPEITUTOPOB MPHUBOIAMUT
K HEBO3MOXHOCTH MCIIOJTHEHUS IOJDKHUKOM JICHEKHBIX 0053aTEbCTB
WK 00SI3aHHOCTEH 110 yIiaTe 00s3aTeNbHBIX TUIATEKEH U (MIIH) HHBIX
IIaTexedl B MOJHOM 0o0BbeMe Mepel IPYTUMH KpeIuTOpaMH; COOT-
BETCTBYIOIIIEE PEIIeHNe MPUHATO OPTaHOM YTIPABJICHUS; OOpalieHme
B3BICKaHMsI Ha UMYILECTBO JOJDKHUAKA CYHICCTBEHHO OCIOKHUT HIIH
CleTaeT HEBO3MOXKHON XO3SMCTBEHHYIO AEATEIhHOCTH JOJDKHUKA;
IOPUIIMYECKOE JIMIIO OTBEYaeT NMpPU3HAKAM HEIIaTeXecrocOOHOCTH
1 (WIH) IpU3HAKaM HEJAOCTATOYHOCTH UMYIIECTBA; B UHBIX CIIy4YasiX,
MPEIyCMOTPEHHBIX 3aKOHOM);

— B ClIydYae, €Clid MPH MPOBEICHUH JIMKBUAALNU FOPUIHUECKOC
JINIIO CTAJI0 OTBEUYATh NMPH3HAKAM HEILIATEKECIIOCOOHOCTH W (WIITH)
MPU3HAKaM HEJOCTATOYHOCTH UMYIICCTBA.

B uethIpex ciydasx U3 yKazaHHBIX B COOTBETCTBHHU cO CT. 48 De-
JIeparbHOTO 3aKoHa «O HECOCTOATETHHOCTH (0aHKPOTCTBE)» IO pe-
3yJbTaTaM PacCMOTPEHUS 00OOCHOBAHHOCTH 3asIBJICHHUS O MMPU3HAHUH
JOJDKHAKA OAaHKPOTOM apOUTPaXXKHBIN CYy BBIHOCUT OJTHO U3 CIIEIYTO-
LIKX ONPENEIICHUI:

— O TpU3HaHWU TpeOOBaHUH 3asBUTENsT 00OCHOBAHHBIMU U BBE-
JICHUU HAOIIOICHNS,;

— 00 OTKa3e BO BBEACHUU HAOIIOJCHHUS U OCTABIICHHH TAKOTO 3a-
ABIIEHNS O€3 pacCCMOTpPEHHs; 00 0TKa3e BO BBEJACHUU HAOIIOIEHUS U O
MpeKpaleHny POU3BOACTBA IO JeNy 0 OaHKPOTCTBE.

[To pesynbpratam paccMoTpeHus Aena o 6aHKpoTcTBe (CT. 52 De-
JepanbHOTro 3akoHa «O HecocToATeNbHOCTH (0aHKPOTCTBE)») apOu-
TPaKHBINA CYJ] MPUHUMAET OJIUH U3 CIEAYIONIHNX CYAeOHBIX aKTOB:

— pelieHue o MpPU3HAHUU JOJDKHUKA 0aHKPOTOM M 00 OTKPBITHH
KOHKYPCHOT'O IPOHM3BOICTBA;

— pemieHue 00 OTKa3e B MPU3HAHUU JOJKHUKA OAaHKPOTOM;
ompeJiesieHHE O BBEACHNUHU (PHAHCOBOTO 03JOPOBJICHUS;
OTIpe/IeTICHHE O BBEICHUHU BHEIITHETO YIIPABIICHIS,
orpeJiesieHle O TPEKpaIlleHuH POU3BOJICTBA I10 JIeNy O OaH-
KpPOTCTBE;

— ompeJeieHre 00 OCTABJICHUM 3asiBICHHUS O NMPU3HAHUU JIOJK-
HHKa 0aHKPOTOM 0€3 PaCCMOTPEHHUS;
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— ompejelieHue 00 YTBEPKICHUU MUPOBOTO COTJIALIICHHMS.

Pemenne apOuTpaxxHOTO CyJia O MIPU3HAHUU JOJDKHUKA OaHKPO-
TOM U 00 OTKDPBITMM KOHKYPCHOT'O IMPOU3BOJCTBA MPUHUMAETCS B
CJIy4asix YCTAHOBJICHHUS TPU3HAKOB OAHKPOTCTBA JOJDKHHKA W TPU
OTCYTCTBUM OCHOBAHMM JUIsl OCTaBJICHUS 3asBJICHUS O MPU3HAHUU
JIOJDKHUKA OaHKPOTOM 0€3 pacCMOTPEHHS, BBEJCHUS (PUHAHCOBOIO
03JI0OPOBJICHUSI, BHEIITHETO YIPABICHUS, YTBEPXKICHUS MUPOBOIO CO-
[JIANICHUS WK MPEKPALCHHsI IPOU3BOJICTBA I10 JIeTy 0 OAHKPOTCTBE.
[Tepexon k KOHKYPCHOMY YIPABICHUIO BO3MOKEH U ITPU IPUMEHEHUH
BCEX MHBIX HA3BaHHBIX MPOIIEITYP HECOCTOSITEIHLHOCTH (HAOIIOICHHS,
(hMHAHCOBOTO O3/IOPOBIICHUS, BHEIITHETO YIIPABICHHS).

B cBs3u ¢ U310KEHHBIM BO3HUKAET BOMPOC O TOM, KOIJa FOpH-
JIUYECKOE JIUIO B IpoIlecce OAaHKPOTCTBA CUMUTACTCS HAXOSIIUMCS B
nporecce aukBuAanuu. [lo maenuto BAC P®, kotopoe ObLIO BhICKa-
3aHo B 1. 6 [loctanoBnenus [Inenyma BAC PO ot 30 Hos6pst 2006 1.
Ne 57 «O HEKOTOPBIX BOMPOCAX YCTAHOBJICHUS B Jielie O OaHKPOTCTBE
TpeOOBaHMIA O BBITUIATE KATUTATU3UPOBAHHBIX ILIATSIKEH, IPOIICITY-
pa JTUKBUIALUU IOPUIAYECKOTO JHUIA, B OTHOUICHUH KOTOPOTO OCY-
IIECTBIISAETCS TPOU3BOJICTBO IO eIy O OAHKPOTCTBE, HAUMHACTCS C
MOMEHTA MPU3HAHMS €r0 OAHKPOTOM M OTKPBITHS KOHKYPCHOTO TIPO-
n3BoacTBa.'?
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FEHESNC AMKBUAALWV IKOPUANHECKUX AL,
B POCCUINCKOM MPABE

B Hacrosiniee Bpemst JIMKBHIAIINS, SBISISICH OJIHUM U3 CIIOCOOOB IIpe-
KpallleH!sI CYIeCTBOBAHHS FOPUANIECKHX JIML, aKTUBHO IPUMEHSACTCS Ha
npakTuke. CyIiecTByeT HECKOJIBbKO SIBICHUH, MMEIOIIUX OOIIYIO C JIMKBH-
Januel IpaBoOBYIO NMPUPOLY, MEXKIY KOTOPHIMH HEOOXOIMMO yCTaHOBHTD
cooTHoIIeHKE. BenencTBrue cBoel KOMIIJIEKCHOCTH MHCTUTYT JTMKBHIAIMN
Ha TPaKTUKE MMEEeT MHOKECTBO CIIOPHBIX MOMEHTOB, KOTOpBIE TPEOyIOT
paccMOTpeHus..

KuroueBbie ¢ji0Ba: IOPUIHYECCKOE JIMIO, KOPITOPATUBHBII CIIOP, JIHK-
BHUJIALIHS], HCTOPHSL.

BEREZOV A.V,, ESIEVA F.K.

GENESIS OF LIQUIDATION OF LEGAL
ENTITIES IN RUSSIAN LAW

Currently, liquidation, being one of the ways to terminate the existence
of legal entities, is actively used in practice. There are several phenomena
that have a common legal nature with liquidation, and a correlation must be
established between them. Due to its complexity, the Institute of liquidation
in practice has many controversial issues that need to be considered.

Keywords: legal entity, corporate dispute, liquidation, history.

Hcroputo pa3BuTHS MHCTHTYTA JIMKBUIAIIUN MOXKHO YCIOBHO pa3-
JICJIUTH Ha TPH OOJIBIINX BPEMEHHBIX MIEPUO/IA;

a) pycckoe (poccuiicKoe) TOPEBOTIOLMOHHOE TIPaBO;

0) coBeTckoe 1 Tope)OPMEHHOE POCCUHCKOE TIPaBO;

B) COBPEMEHHBIH Niepro (1OCie BCTYIUICHUS B CHITY JCHCTBYIO-
mero ['K).

W3 stux mepuosoB Hambosiee HEOTHOPOJIHBIM SIBISETCS COBET-
CKUH, KOTOPBIH, IPUMEHUTEIHHO K UCCIIEyEeMOMY BOIIPOCY, EITUTCS
KaK MHHAMYM Ha TaKUe MePHOIbI, KaK:
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— no npusstua 'K PCOCP 1922 r;

— nepuop aeictBus [ K PCOCP 1922 1. (B cBOIO 04epep, M0 UH-
TEHCHUBHOCTHU PETYJIHUPOBAHUS B 3TOT MEPUOJ HAIO BBIICIUTH BPEMs
HAIA U BpeMs MOCJICHAMOBCKOW MHIYCTPUATU3ALUNA U 10 TPUHSITHS
'K PCOCP 1964 1);

— nepuop aeiictBus 'K PCOCP 1964 1., B Tom uncie nopedop-
MEHHBIA Tiepuon (3KoHOMHYecKue pedopMbl KoHIa 80-x — Hadana
90-x rr. XX B.).1%

Poccuiickoe OpeBOTIOLMOHHOE MPABO B YACTU JUKBHUAALNU
MOXHO 0XapaKTEePU30BaTh CICIYIOIIMMHI OCHOBHBIMU MOJOKECHUSIMHU.

Pycckoe nopeBononoHHOE PaBO U IOKTPUHA B 00IAaCTH JINKBU-
narvu (TpeKpaieHus, 3aKphITHS) FOPUITUSCKUX JIUI MOKHO 0XapaK-
TEPU30BAaTh CIEAYIOIUM 00pa3oM:

1) poccuiickoe 3aKOHOAATENBCTBO B TOT MEPUOJI OBLIO HECH-
CTEeMaTU3UPOBAHHBIM; OOIUE TPaBUiIa JUISl BCEX FOPUIUYCCKHUX JIUIT
OTCYTCTBOBAJIM, TAKOBBIE HUMEJIHCHh TOJBKO ISl OTICJIBbHBIX BHUIOB
FOPUIMYECKUX JIUI], OJTHAKO OBUIA BECbMa CKY/HBI; OOJIBIIYIO POJIb B
pPEeryJIupOBaHUM UTPalId YCTaBbl IOPUIUYECKUX JIHI, KOTOPHIC Mpel-
CTaBJISITU COOOM 3aKOHBI JIJIsl BCEX JIULI, BOBJICUCHHBIX B JIEATEIILHOCTh
JAHHOTO JINLIA;

2) poccuiicKOe 3aKOHOJATENbCTBO NPHU3HABAJIO BO3MOXKHOCTD
MpEeKpaIIieHus] IOPUANUECKOro JIMIA; TaKOE MpPEeKpalleHue MOHUMa-
JIOCh Kak JiefcTBHUE (COBOKYITHOCTh JEHCTBHIA), KOTOPOE BIEYET JTHK-
BHUJALMIO IOPUINYECKOTo JHIa. B 1opeBOMIOMOHHEIN nepros cio-
JKUJIOCh MOHUMAaHUE UHCTUTYTA MPEKPaILEHUS IOPUANUECKOTO JTUIA C
JIUKBUJAIVECH Jie (B COBPEMEHHOM PaBe — JIMKBUIAIUS ) U O€3 3TOr0
(B COBPEMEHHOM TIpaBe — peOpraHm3aIlys);

3) 3aKOHOJATEIHCTBO HE BIIOJIHE SICHO Pa3Aessuio IOPUINYECKHE
(bakThl B 00JACTH TpPEKpAICHUS HOPUAMYSCKUX JUM. JIMKBUmanus
MMOHMMAJIach B OOJIBIICH CTEIIEHU KaK HEKOTOPBIN MPOIECC, KOTOPBIH
OCYIIECTBJISUICS JIJIsl pacdera 00s3aTeNIbCTB U UMYIIECTBA IOPUINYC-
CKOTO JIMIIA, OJHAKO HMCIOJIB30BAJICS 3TOT TEPMHH U B KauecTBe 000-
3HAYCHUSI FOPUIUIECKOTO (haKTa MPEeKPalICHUS OPUIAHYSCKOTO JINIIA.

"'TagoB A.B. JIukBugaus IOPUIXYCCKUX JIUIL. VICTOpHS pa3BUTHS UH-
CTHUTYTa B POCCHICKOM ITPaBe, COBPEMEHHBIE IPOOIEMBI U IIEPCIIEKTHBEIL. M.:
«Craryt», 2011. C 41-42.
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WnTepecHo, 4TO mpolecc JIUKBHAALNK, UMEsl YETKO 0003HauYeHHOE
HayaJo, He UMeJI TaKOTo e YeTKO 0003HaYeHHOro KoHIIa;' "

4) 3aKOHOJATEIHCTBO HE BBIACISIIO YETKO OCHOBAHUS U ITPAaBOBBIE
pexxkumbl (popMbl) TUKBUAALUK (MPEKPALICHUs, 3aKpBITUS). MOXKHO
KOHCTaTHPOBaTh, YTO MNPUHYJUTEIHHOW PpEOpPraHM3allud HU 3aKO-
HOJIaTeNIbCTBO, HU JOKTPUHA HE NMPU3HABAIH, MOCKOJBKY M CaMOro
MIPaBOBOTO pEeXHMMa PEOPraHU3alM PYCCKOE 3aKOHOAATENbCTBO HE
3HAJO0, a OOJIBIIMHCTBO PETYIUPYIOUINX MOJI0KEHUH B 3TOH o0nacTu
HOCHJIO CUTYaTUBHBIN XapakTep, T.€. OHM YCTaHABIUBAINUCH AJIs KOH-
KpEeTHBIX CIy4YaeB peopraHu3aliy.

[IpunynurensHOEe TpeKkpamieHne (JIMKBHAALMSA) B OCHOBHOM
MIPUMEHAJIOCh K OpraHHU3aluAM, KOTOphle HE 3aHMMAJIUCh TOPTOBOM
(mpeInpUHUMATENBCKON) JESITETbHOCTHIO.

Cogetckoe 3akoHonaTenscTBO B nepuoa aevicteus 'K PCOCP
1922 1. BBIpaOoTano OTHOLIEHUE K JTUKBUAALMH KaK OJHOMY M3 CIIO-
co0OB MpEeKpaleHNsl IOPUITIECKOTO JIHLA, OTIIMYaBIIEMYyCs JTMKBH-
Janyen ero 1ea U UMyIIEecCTBa.

CoBeTckoe 3aKOHOJATENBCTBO ITOTO MEpHoja Yalle BCEro pac-
CMaTpUBAJIO JUKBHUJAIMIO KaK IPOLECC, KOTOPHIA COMPOBOXKAAET
MpeKpalleHne IPUITIecKoro Juna. Bot ogHo U3 onpeneneHuii yueo-
HUKa TpaxxgaHcKoro npasa 1944 r.: «JIlukBuaanus, T. €. OCyIIecTBIe-
HHUE BCEX MEPOINPHATHH, HEOOXOIMUMBIX IUIS 3aBEPIICHUS e FOpH-
JUYECKOT0 JIUIa U PEeKpallleHus ero CyIeCTBOBaHUS, TPOU3BOIUTCA
JHMKBUIAUMOHHON KOMHCCHEN».'” M0OXKHO cKa3aTh, 4TO B pacCMaTpH-
BaeMbIi Mepuo]] B OOJBIIMHCTBE aKTOB HE HAOJIOJAETCsl KECTKOTO
pa3fesieHusl peopraHu3aluy U JIMKBUJIALUN B TOM CMBICIIE, KaK WX
ITOHMMAET COBPEMEHHOE I'PAXKAAHCKOE 3aKOHOAATEILCTBO.

JIukBupanust fAea M UMYILIECTBA C TOYKM 3pEHMs MOCIEICTBUI
O3Hayajla OTCYTCTBHUE YHUBEpPCAJIBHOIO NpeeMcTBa B IpaBax U 00s-
3aHHOCTSIX. DTOT MOMEHT TaK)Ke MOJYEpPKUBAJICS HCCIEe0BaTEIIMHU.
Taxk, b.b. Uepenaxun nucain: «[Ipu npoBeneHnN JIUKBUAALUH IOPUAK-
YECKOTO JIMLA MOCNIeHEE MPEKpaIlaeT CBOE CyIIECTBOBAHMUE, a, Clie-

2T agoB A.B. JIukBugaus IOPUIAYCCKUX JIUIL. VICTOpHS pa3BUTHS UH-
CTHUTYTa B POCCHICKOM ITPaBe, COBPEMEHHBIE IPOOIEMBI U IEPCIIEKTHBEIL. M.:
«Craryt», 2011. C 41-42.

1% ArapkoB M. M. I'paxxmanckoe mpaso / Iloa pea. M.M. Arapkosa,
J.M. I'enkuna. T. 1. M., 1944. C. 154.

104



JIOBATENIBHO, U CBOIO ACSTEIIBHOCTD IIOTHOCTBIO U OKOHUYATENbHO, HE
OCTAaBJISISl YHUBEPCAIbHBIX IIPABOIIPEEMHUKOB.

CoBeTckoe 3aKOHONATENBCTBO BHIPAabOTaNo JOCTATOYHO CTaH-
JApTHBIA IIEPEYEHb OCHOBAHMM ISl IPEKPALLEHUS IOPUIUYECKOrO
nuna B GopMe JIMKBUAALNH, KOTOPBIN BKIIOYAN B CEOsI:

— BOJIIO YYACTHUKOB IOPUJUYECKOTrO JIMLA UK COOTBETCTBYIOLIE-
IO TOCYapCTBEHHOI0 OPraHa B OTHOLIEHUU IOCYAAPCTBEHHBIX I0pU-
JUYECKUX JIULL;

— HapylLICHHE 3aKOHOJATENIbCTBA WM COBEPIUCHHE JACHCTBUM,
IIPOTUBOPEYALLUX UHTEPECAM TOCYNaPCTBA;

— HCTEYECHHE CPOKa, HAa KOTOPBIA OBLIO CO3AaHO IOPHIMYECKOE
JUIO (WIN TOCTHXKEHHUE LEeH, JJ1s KOTOPOH OHO OBIIO CO31IaHo);

— HECOCTOSITENIBHOCTB;

— HacTymieHue (akToB, HPEISITCTBYIOUINX AalbHEHIIEMY CyLIe-
CTBOBAHHIO IOPUAMYECKOTO JUa (OTCYTCTBUE MUHUMAIILHO HE00X0-
JUMOTr0 YHciia YIEHOB, yTpaTa OCHOBHOTO KaluTajla ! T.II.).

B cooTBeTcTBHM C 3TUMU OCHOBAaHUSIMU B 3aKOHOJATENIBCTBE I10-
CTEIIEHHO CIJIOKUIINCH BE (DOpMBI (a TOUHEe, 1B MPABOBBIX PEKH-
Ma) JTUKBUAALMH: JOOPOBOJIbHAS M OCYIIECTBIIsieMass Ha OCHOBAaHUH
pelIeHus cy1a Win aAMUHHACTPATUBHBIX OPTaHOB (110 CYTH IPUHYIU-
tenbHast). Hexoropsie aBTopsl, B yactHoctd B.I1. ['pubanos, nodas-
JISUTH B 3TOT CIHCOK €111e OJMH CII0Cc0o0, MPUMEHSIEMBbI K KOOTIepaTHB-
HO-KOJIXO3HBIM OpraHHU3alisM, — PeKOMEHIaTenbHbIi. '

Crnengyer OTMETHUTh NOSIBIEHHME CHadalla B 3aKOHOJATEIbCTBE,
a TIOTOM M B TEOPUHU TAaKOTO clocoba MpeKpamieHus, KaKk pacro-
PAIUTENBHBIN, T.€. NPEKpallcHUue IOPUIUYECKOro JIMLIA BOJIEH CO-
OTBETCTBYIOLIETO TOCYAAPCTBEHHOIO OPraHa B OTHOLIEHWM IOCY-
JapCTBEHHBIX opuandeckux Jull. COOTBETCTBYIOIIME TEHACHLMH
HallUIM OTpa)keHUE U B npaBoBoil imutepatype. Tak, C.H. bpatych
B CBOMX paboTax yKasbIBaJl HA TPHU crlocoOa (OCHOBAaHMUS) IpeKparie-
HHUSI IOPUJUYECKOTO JIMLA B COBETCKOM IIPABE: PACHOPSIAUTENbHBIN
(B OTHOIIEHMM TOCYAAPCTBEHHBIX YUPEXKACHUN W MPEANpHUATHII),
MPUHYAUTENbHBIH (B OTHOLICHUH KOONEPATUBHBIX U OOIECTBEHHBIX

1%Tpubanos B.II. IOpumnueckue nuna. [DIeKTpOHHBIA pecypc].
M.: Uzn-Bo Mock. yH-Ta, 1961. C. 33.// caitt. URL: http://lawlibrary. ru/
izdanie1809
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opraHu3anuii), J00POBOIBHBIN (ISl KOOTIEPATUBHEIX H OOIIECTBECH-
HBIX OpraHU3aINi).

[epuon nevictus 'K PCOCP 1964 1., B ToM uncie B mopedop-
MEHHBIN MIEPUOJ] B PA3BUTUH 3aKOHOAATENHCTBA O JTUKBUIALUNA MOXK-
HO 0XapaKTepU30BaTh CICAYIOIIMM 00pa3oM:

1) mocTeneHHo cTaay pa3BUBATHCS JBA OT/IEIBHBIX IPABOBBIX Pe-
KUMa — JTUKBUAANNS U peopranusanus. HecMoTpst Ha To, 4TO 00IIHe
nostoxkeHust 'K PCOCP 1964 1. 3akpenuiu B KayecTBe oOIIel KOH-
CTPYKIUH (HOpMYITy «IIPEKpalieHne OCYIIeCTBIsETCS B (hopMe peop-
TaHW3allMK U JUKBUIAINNY», BO MHOTUX JJOKYMEHTaX B pacCMaTpHBa-
EMBbI meproja TUKBUAALMS U pEOpraHu3allis paccCMaTPUBAIOTCS OT-
JIeIBbHO, a HE B KAUE€CTBE YacTel eJMHOTO MPaBOBOrO PEKUMa MpeKpa-
meHus (MpeKpameHus IesTeNIbHOCTH) opuandeckoro ymna. CloBo
IPEKpaIICHUE» PEkKe UCIIOIb3YETCSI B HOPMATUBHBIX aKTaX, MPUUEeM
KOHTEKCT 3TOT0 MCTIOJIb30BaHus pasiuueH. K npumepy, ct. 23 3akona
CCCP 1987 1. «O rocyaapcTBEHHOM MpPeAnpHUsITAN (00bEIMHEHIH)
paszensiia IBa pexuMma — MpeKpalieHue u peopranuzanus. [Ipuuem
MpeKpanieHue, Kak cieIyeT U3 TeKCTa CTaThd, IOHUMAJIOCh KaK aHa-
JIOTHS JINKBUIAIUH. B opedopMeHHbII niepro 1 HaOM0JaeTCs 0TKa3
OT UCTIONB30BAHUS TEPMHUHA «IIPEKPAIICHHUE» IO OTHOILLEHUIO K IOPH-
JUYECKOMY JIUILY;

2) He ObUIa YETKO MPOBEJICHA TPaHb MEXIy PeOpraHH3alfei u
JTUKBUAALKUEH C TOUKU 3PEHUS MOCIEACTBUM (TIPeeMCTBO B MpaBax U
T.11.). HanpoTue, HOpMaTHBHBIE aKTHI COAEPIKATIH ITOJIOKEHUS, IPSIMO
MPOTUBOPEYAILIME TOKTPUHAIBHOMY B3TJISIy Ha JIUKBUIALMIO KaK Ha
Croco0 MpeKpanieHus PUIUISCKOTO JHUIA, HE COMPOBOKIAOIIANCS
MIPEEMCTBOM.

Tak, ct. 470 I'K PCOCP rnacuna: B ciiyyae JMKBUAALUU IOPH-
JIUYECKOTO JIHIia TpeOOBaHus, YKa3aHHbIe B CT. cT. 460-465 Kozaekca,
NPEABSBISIIOTCS. K €r0 BBILIECTOSIIECH OpraHU3allii WK K OpraHu3a-
LMY, YKa3aHHOW B PEIICHUU O JUKBUIAIMU; B CIIy4ae JUKBUIAIMH
FOPUIMYECKOTO JIUIA, TPU3HAHHOTO B YCTAHOBJICHHOM IOPSIKE 00sI-
3aHHBIM TPOU3BOANTH yKa3zaHHble B cT. 468 Komekca marexu (1o
BO3MEIICHUIO BPE/a, CBI3aHHOTO C YMEHBIICHUEM TPYAOCIOCOOHO-
CTH TMOTEPIICBILErO, a TAKXKE BPEla, CBI3aHHOTO CO CMEPTHIO), 3TH
IJIATEXKH JTOJKHBI OBITh KalUTAIM3UPOBAHBI 110 TPaBUIaM TOCyaap-
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CTBEHHOI'O CTPaxOBaHWs W BHECEHBI CTPAXxOBOW OpraHu3aunueil s
BBITUIATHI UX B YCTAaHOBIICHHBIX Pa3Mepe U MOpsIKeE.

3) 3aKOHOJATENBHCTBO B aHATM3UPYEMBII MEPHOJ HE BIIOJIHE YET-
KO YCTaHaBJIMBAJIO JaTy (MOMEHT) OKOHYAHHUS JMKBHIALUH FOPUIU-
YeCKOTO JInIa. DTO Kacajoch Kak OOLIMX MOJI0KEHHUH, TaK U OTACIb-
HBIX HOPMATUBHBIX aKTOB;'"®

4) B yKa3aHHBIH MEPHOJ MHTEPECHYIO TpaHCPOpMAIHIO MpeTep-
M HOPMBI O TIPHHYIUTENBHOM JHKBUAAMK. B HauambHbINA mepu-
O]l PEryJMpoBaHHEe B 3TOH 00JacTH BO MHOTOM HAIlOMHHAJIO TPaBO
JOPEBOJIIOLMOHHOE (M MPEACTaBIsIO cO0OW OTIMYME OT 3aKOHOJa-
TENIbCTBA BPEMEH HOMA, KOrJa MPelyCMaTpUBAIOCh NPUHYIUTENb-
HOE MpEeKpalleHne TOBAPUIIECTB) B TOH YacTH, YTO MPUHYIUTEIBHOE
MpeKpalleHne IOpUINUECKHX JINL, 3aHATHIX B X035HCTBEHHOH cdepe,
OBLIO MPAKTUYECKH HE YPETYIUPOBAHO, @ UHCTUTYT MPHHYIUTEILHO-
ro MpeKpalleHus Pa3HOro poja OOIIECTBEHHBIX, KOONEPATUBHBIX H
MHBIX HEXO35HCTBEHHBIX OpraHu3aluii ObUT yperyJIupoBaH JI0BOJIBHO
netanbHo. [IpaBna, OCHOBaHMS 1715t 3TOTO OBIIIM HECKOJIBKO MHBIE, YeM
B JIOPEBOJIIOLIMOHHOE BpeMsi: MPUHYAUTEIBHBIN MOPSIIOK MpeKparie-
HUS TOCYAPCTBEHHBIX IOPUANYECKUX JIHL, KOTOPBIE NEHCTBOBAIH B
XO3AHCTBEHHOU cdepe, «IOroIaics» NPaBOBbBIM PEKUMOM paciio-
PAANTENHHOTO TpeKpalieHus opuandeckux aul. Hanporus, B mope-
(hOopMEHHBIH Mepruo] MBI MOXKEM HaOJII0IaTh CYIIECTBEHHOE pa3BUTHE
U JICTAIM3AIMIO TOJOKEHUH O TPUHYIUTEIBHON JTMKBHIALUH OPHU-
JUYECKHX JHIL BceX (opM U BUAOB. IHTEpecHO Takxke, 4TO COBETCKOE
NpaBO HE 3HAJIO MHCTHTYTa NMPUHYAUTEIBHOW PEOpraHU3aIlMH, O]
NPUHYAUTEIBHBIM MIPEKPAIICHHEM TOHUMATaCh UMEHHO JIMKBHIALIUS
fopuauueckoro mia. HampoTtus, B mepBblie mopeOpMeHHBIE TOMBI
(1990-1992 rr.) B poccuiickoM IpaBe MOSBUINCH HOPMBI O IPUHYIH-
TeNLHON peopranuzanuu. [Ipexxae Bcero, Takue HOPMbI MOSIBUIINCE B
3aKOHOZATENECTBE 00 aKIIMOHEPHBIX OOIIECTBAX, AHTUMOHOIIOIBHOM
3aKOHOJATENILCTBE M 3aKOHOAATEIbCTBE O MpUBaTU3anuu.' "

195 Coerckoe rpasknanckoe mpaso / OTB. pen. B. A. Pscennes, H. I1. Bo-
JIOWIWH. 2-¢ U3, epepad. M., 1977. C. 66; Uodde O.C. CoBerckoe rpax-
JaHckoe mpaso. M., 1967. C. 144.

%TagoB A.B. JIukBugalus IOPUIAYCCKUX JIUIL. VICTOpHS pa3BUTHS UH-
CTHUTYTa B POCCHICKOM ITPaBe, COBPEMEHHBIE IPOOIEMBI U IIEPCIIEKTHBEIL. M.:
«Craryt», 2011. C 41-42.
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YOK 34 [347; 349.2]
BMTAPOB B.K.,
Mmaructpaut PreOY BO
«Cesepo-Kaskasckuii ropHo-metannypriuieckmi
MHCTUTYT (rOCYyAapCTBEHHBIN TEXHONOMMYECKMI yHMBEPCHTET)
Hayun. pyk. [-p top. Hayk, npo¢peccop KOKOEBA JI. T.

NMPABOBOE PEI'YAPOBAHWE
MPSIMOTO 11 ONMMOCPEAOBAHHOTO BAAAEHIASI
UEHHBIMI BYMATAMU

B naHHOI cTaTbe aBTOP PacKphIBAacT IPABOBOC PErYJIMPOBAHHUE IPsi-
MOTO H OIOCPEIOBAHHOTO BIIaJICHHS [ICHHBIMH OyMaraMmu, JaeT aBTOPCKOe
oIpesieNieHre IEHHBIM OymMaraM M WX IIpaBoBoMy oOopoty. [IpoBomut
CPaBHUTEIBHYIO XapaKTEPHCTHKY SMUCCHOHHBIM U HEOMHUCCHOHHBIM ILI€H-
HBIM OyMaram.

KaioueBble c10Ba: SMUCCHOHHBIE IIEHHBIE OyMaru, HEOMHUCCHOHHBIE
LICHHbIC Oymaru, nepenada ceprudukara, mpuoOpeTaresb EHHbIX Oymar
(MHBECTOP), KHUT'H/PEECTPHI.

BITAROV V.K., KOKOEVA L.T.

LEGAL REGULATION
OF DIRECT AND INDIRECT OWNERSHIP
OF SECURITIES

In this article, the author reveals the legal regulation of direct and
indirect ownership of securities, gives the author’s definition of securities
and their legal circulation. Conducts a comparative description of equity
and non-equity securities.

Keywords: equity securities, non-equity securities, certificate transfer,
acquirer of securities (investor), books / registers.

B CcOBpeMEHHBIX YCIOBMSX Pa3BUTHs IpakJaHcKoro npasa Pd
0co00€e 3HaYeHHE MMEIOT BOIIPOCHI IIPAaBOBOI'O PETYJIMPOBAHUE MPsi-
MOTO M ONOCPEJOBAHHOTO BiaJAeHUs LeHHbIMH Oymaramu. [lo cBoeit
CYyTH OHO TECHO IEPEINIETAETCsl CO CMEXHBIMU BOIIPOCAMHU OTpaciie-
BOTO 3aKOHOJIATEIbCTBA B PEUICHUH KOTOPBIX COTPYJHHKAMHU Kade-
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Jpbl TPYZAOBOTO M mpeanpuHumarensckoro mnpasa CK I'MU (I'TVY)
HAKOIUICH ONPe/IeICHHBIN Hay4YHBIN 3a1em.'"

W3HnauanbHO 10 MOSBICHUS SMUCCHOHHBIX HEHHBIX Oymar, OTJId-
YalOIIMXCsl OT HEAMUCCHOHHBIX Pa3MELICHUEM, BBIITYCKOM, PaBHBIM
00BbEMOM M CPOKAaMH OCYIIESCTBIICHUS MPaB BHYTPH OJHOTO BBIMYCKa,
MIPaBOBOE PETYIUPOBAHUE TAKUX LICHHBIX OyMar, B TOM YHCIIE KOJITHU-
3MOHHOE, OBUIO aHATOTUYHO MPABOBOMY PETYJIUPOBAHUIO JOKYMEHTA
kak Bemy. [IpaBa 1o TakuMm IEHHBIM OyMaram 4acTo YYHUTHIBAJIHCh B
KHUTax/peecTpax, KOTOpbIE BeJ IMHUTEHT, U MEPeX0 NpaB BlaJeHHS
[0 HAUM OT OJHOTO JIMIA K APYTOMY ITPOUCXOIHI JIMOO MyTeM BHeECe-
HUS B TaKME PEECTPbl PETUCTPALIMOHHON 3allucH 00 M3MEHEHHUH Biia-
JeTbIIa, TU00 IMyTeM MPOCTaBICHUS 3alIMCH Ha CaMOii LIEHHOH Oymare,
a TaK)Ke MOCPEJCTBOM BBIITyCKa U Mepegaun cepTuduKaTa, yaocToBe-
pSIIOILEro mpasa Ha Takylo HeHHYI0 Oymary. CIOKUBIIAsi CHCTEMA He
coJiep)Kaia CJI0KHOM LEeMOYKH NPAaBOOTHOILICHHHN, CKIIa IbIBAIOILNXCS
MEXIy JAeprKaTeieM LeHHOH OyMaru ¥ IMHUTEHTOM, MIO3TOMY MOKET
OBITH ompejeNieHa Kak CHCTeMa MPsSMOTO BIAJCHUSI IEHHBIMH OyMa-
ramu.

CornacHo TpagUIIMOHHONW CHCTEME MpPsIMOro, WJIH HENoCpes-
CTBEHHOI'O, BJaJCHMs MPHOOpeTaTeNb LEHHBIX Oymar (MHBECTOP)
HaTpsIMYIO WM Yepe3 CBOE JIOBEPEHHOE JINIIO, HE sBIstomeecs QoH-
JOBBIM TTOCPEIHUKOM, B3aMMOJICHCTBOBAJ C JIMIIOM, BBIITYCTHBIINM
LEHHYI0 OyMary (3MUTEHTOM). B CBsI3U ¢ aKTUBHBIM Pa3BUTHEM PbIH-
Ka LIEHHBIX OyMar, a Tak)e B CBSI3M C YCOBEPILIEHCTBOBAHUEM TEXHO-
JIOTHH TpaAMLMOHHASI CHCTEMa TepecTana OTBEYaTh 3ampocaM phIH-

107Kokoesa JI. T., Yemxemos C. P, Omucaesa O. B., I'aiitosa JI. X. M. Ha-
yuHas mkona. Braaukaskas, 2018; Xyraesa JI. T., [{3aroesa M.P., Uemxke-
MoB C. P. [Tpor3BO/ICTBEHHBIH 2y TCOPCHHT € TOYKH 3PEHUSI HAJIOTOOOJIOKEHHUST
// Bectnk CeBepo-OCeTHHCKOTO TOCYyAapCTBEHHOIO YHHBEPCUTETa UMEHU
K. JI. Xeraryposa. 2013. Ne4. C. 503-506; Koxoesa JI.T. Mexaynapon-
HO-TIPaBOBBIE KOJUIU3UH UCTIONB30BaHus n3unra. M., 2019; Toryzosa M. b.,
laiiroBa JI. X. M. IlpaBoBast pertamMeHTaIust cCOOJIIOICHNST OPOKEPOM TaliHBI
IIPY COBEPILEHNH CAEJOK Ha phIHKE LEeHHBIX Oymar. IIpaBo u rocymapcTso:
teopust u npaktuka. 2018. Ne3 (159). C. 114-117; Toryszosa M. b., [lxudu-
0B K.M. OTrpanuyenue J10roBopa MOCTaBKH OT JPYTMX Pa3HOBUIHOCTEH
KyIUIM-TIpOiaXkn // AKTyanbHble TpoOieMbl mpaBa. BiaaukaBkas, 2018.
C. 257-262.
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Ka 1o 3¢ ¢PEeKTUBHON U OBICTPOH Mepeaaye NpaB Ha LEHHbIE Oymaru.
Hanpumep, ¢pusnueckuii cepTudukar MOT ObITh TIOTEPSH, YKPaJACH H
Ip., IPY 3TOM BOCCTaHOBIICHHE CepTU(HKATa TPeOOBAIO 3HAUNTEIb-
HBIX BPEMEHHBIX 3aTpar, YTO CEPhE3HO OCIOXKHSIO 00OPOT LEHHBIX
Oymar. Borpoc 0 He0OX0JUMOCTH MOJEPHHU3ALNN YUYETHOW CUCTEMBI
paccmotpuM Ha pumepe CIIIA, nMeromux Ha JaHHBI MOMEHT OAHY
13 CaMBIX PAa3BUTHIX, B TOM YHUCIIE C TOYKHU 3PEHHUS IPABOBOTO PETyIIH-
POBaHUsl, YUYETHBIX CUCTEM.

[lepexon OT cUCTEMBI MPSIMOTO BJIaJeHUS LIEHHBIMH OymMaramu B
CIIA mpuHSTO CBSI3BIBATH C TaK HAa3bIBAEMBIM KPHU3MCOM KaHLEISP-
cKko# paboThl.'”® Jlo maHHOrO MOMEHTa Bcs padoTta 1o 0(pOpMICHHIO
W y4yeTy mepexoja Mpas 10 [IEHHBIM OyMaram K pa3HbIM BJaJeliblam
cuuTanach BHyTPEHHUM JIEJIOM OTENbHBIX KOMIIAaHUH, y4acTBYIOIINX
B onepauusx Ha GpoHmoBoil Oupske. BBumy Toro, uto B TeueHue 60-x
rr. XX B. 000pOT IEHHBIX OyMar 3HaYMTEIbHO YBEIMYHIICS, KOMIIa-
HUH NIEPECTAIH CIIPABIISTHCS CBOUMH CHIIAMH CO BCEBO3PACTAIOIIUMH
o0beMamu paboTHI IO y4eTy LeHHBbIX Oymar. Hampumep, B JaHHBIN
nepuon Helo-HMopkckas poumosas 6upsxa (NewYorkStockExchange)
3aKpbIBAIACh Ha OJMH JICHb B HEJIENIIO TOJIBKO ISl TOTO, YTOOBI TPOH3-
BECTH YYeT 1 3aBEPLINTH 0(OPMIICHHE BCEX MPOBEJICHHBIX 3a HEJIEII0
onepaunu.

B 1971 . Komuccueii CILIA no nennsiM 0ymaram u oupsxam (US
Securitiesand Exchange Commission) Oblia oprannzoBaHa KoH]e-
peHnms sKcneptoB'” ¢ yyacTueM mpeacTaBuTeNel pa3IMYHbIX 00Ja-
cTeld pOHIOBOTO PhIHKA KaK OT TOCYAaPCTBEHHOT0, TaK U OT YaCTHOTO
CEKTOPOB C LIENbI0 00CYXKIEHHs MyTel BBIXO/Aa U3 KpH3Hca Oymax-
HOM BOJIOKUTHI. BBUTO Mpe/io;KeHo 1Ba BapraHTa PEeLIeHHUs PoodIieMm,
a MIMEHHO: a) CO3/[aHue JIEKTPOHHOH JIEIEHTPaTN30BaHHON CUCTEMBI
yueTa uian 0) co3laHue LEHTPATM30BaHHON YUETHOH CHCTEMBI Iepe-
X0Ja IpaB Ha HEeHHbIe OyMar.

1% Bernasconi Ch. The Law Applicable to Dispositions of Securities Held
Through Indirect Holding Systems 8: Report. Nov. 2000. Prelim. Doc. Nol.
P. 5. URL: https://assets. hcch. net/upload/sec_pdOle. pdf (dateofaccess:
16.04.2019)

1% Commission Speeches and Public Statements Archive: 1971. URL:
https://www. sec. gov/news/speech/speecharchive/1971speech. shtml (date
of access: 16.04.2019).
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[lepBas Mozenb Mo CyTH MpeAcTaBisia COOOH AMEKTPOHHBIN pe-
ecTp, epeiIsa Ha KOTOPBIN Biazesnel LeHHOH OyMaru (BBIMTyLICHHON
B 0€3/10KyMEHTapHOH (opMe) MOr caMOCTOSITENbHO 3a(pUKCUPOBAThH
ee Tepexo] B peecTpe, MCIONb3ysd HACHTU(HUKAIMOHHBIC JIOTHH U
napoiib. Takasi MOZeNb OoTpaXkajla CTpeMJICHHE PhIHKa K JemMaTepua-
JU3alMK eHHBIX Oymar  mokaszajach HanOoliee IpHUBIIEKATEIBHON
YYaCTHUKAM yKa3aHHOM BbIlIe KOHpepeHunu. O1HaKo ObIIO MPHHSATO
pelIeHne OTJIOKHUTh €€ PeaIM3alHI0, TIOCKOJIbKY BOIUIOTHTH TaKyIO
CHCTEMY B JKH3Hb OBICTpO M coOironasi TpeOOBaHUSI 0€30MAaCHOCTU
[pU Tiepeave JaHHBIX MO Y4eTy LUEHHBIX Oymar Ha TOT MOMEHT He
MPEICTABISIIOCH BO3MOKHBIM.

CyTb BTOpPOH MOZAENH 3aKIJI0Yajach B CO3JaHUU CHELUAIU3UPO-
BaHHOT'O EHTPAJIBHOTO ICO3UTApHs, Y KOTOPOTO XpaHUIIUCH ObI cep-
TU(UKATHI HA LIEHHBIE OyMaru (Takum 00pa3om obe3aBmkeHHbIe). [Ipu
3TOM MPaBO COOCTBEHHOCTH Ha LIEHHbIE OyMaru nepenaBaioch Obl 1Mo-
CPEACTBOM 3alMCH B KHUTE Y4eTa JeTOo3UTapHsl, OCYLIECTBISIOUIETO
xpaHenue. [IpennoxkeHre He HOCHMIIO HOBATOPCKOTO XapakTepa, TaKk
KaK peanu3anus mogo0HOro MexaHu3Ma YK€ OCYILECTBISUIACh paHee
B IPYTHX CTpaHax. JTo, HAapUMep, pelIeHre ACCOMaIiN ACNO3HUTa-
pueB 1872 . (ABctpus).''° Takum oOpa3om, Ha koHdepenuuu B CILIA
OBUIO pEIICHO BBICTPAMBATh CHUCTEMY OMNOCPEIOBAHHOTO BIaJCHUS
LEHHBIMU OymMaramu.

OmnocpenoBanHOe (KOCBEHHOE) BIIAJCHUWE LEHHBIMH OyMmaramu
MperonaraeT, 4To npaBa MHBECTOPa (TUTYJIBHOTO BIAJAEibLIA) Ha
LEeHHbIe OymMaru (UKCHPYIOTCSI HE B YUETHBIX PETHUCTpPax SMUTEHTA,
a B BHJE 3alMCed Ha cueTax LEHHBIX OyMmar, OTKPBITHIX Ha HUMS yKa-
3aHHOTO TUTYJILHOTO Bajienbla y OHAOBOIO MOCPETHHUKA (JEeTI03H-
Tapusi). B TakoM ciaydae cOOCTBEHHHK IIEHHBIX OyMar OCyIIECTBIISIET
CBOU NMPaBOMOYHSI HE HANPSIMYIO, a orocpenoBanHo. LlenHbie Oymaru
3allMCaHbl Ha CYETe, KOTOPBIM OT €ro MMEHH BEJET MOCPEIHUK-IETO-
sutapuil. [laske eciau mpu 3TOM ObUTH BBIMYIIEHBI (PU3MYECKUE Cep-
TU(QUKATHI HA [IEHHbIe OyMaru, OHU TaKKe HAXOMAATCS HAa XPaHEHHUH Y
JETIO3UTApHS U HE MEePEAaloTCsl TPEThUM JIMIAaM MPU Iepexoie mpaBa

"B ABctpun B 1872 . ObLIT CO3/1aH MEPBBIN CHTPAIbHBIN ACTO3UTAPHIA
(Wiener Giro- und Cassenverein) B COBpeMEHHOM ITOHUMaHHH JIAHHOTO CJIO-
Ba, IPEEMHUKOM KOTOPOTO CTall TepMaHCKuil aenozutapuii (Kassenverein),
SIBJISIFOLLIMIACS. B HACTOSIIMI MOMeHT yacTbto Clearstream.

112



coOcTtBeHHOCTH. [IpH 3TOM CTOMT OTMETHTb, YTO, MEpEaaB LECHHBIC
Oymaru Ha XpaHEHHE [IEIIO3UTapHUI0, COOCTBEHHUK, KaK IPaBUIIO, HE
BIIpaBe TpeOOBaTh BO3BPAIICHUS €My KOHKPETHO JaHHOH Oymarw, a
BMECTO 3TOTr'0 IPHOOPETAET MPaBo TPeOOBATH MOTyYCHHUS LICHHOU Oy-
Mard TOro e BBIIYyCKa, HOMUHAIBHOI CTOMMOCTH 1 KOJINYECTBA, KO-
TOpBIE COOTBETCTBYIOT NEPEIaHHBIM Ha XpaHEHHE IEHHBIM OyMaram.
Taxk, corlacHO MpUHIUNAM TPaAULUOHHON CHUCTEMBI BIAJIEHUS, KO-
TOpast MPUMEHIaCh U IPUMEHSIETCS KaK B CTpaHaX CHCTEMbI 0OLIEeTo
IIpaBa, TaKk U B CTPaHaX CUCTEMbI KOHTHHEHTAJIBHOTO TIPaBa, JIHIIO, Tie-
penaroriee CBOO Belllb Ha XpaHEHHE, OCTAETCsI COOCTBEHHUKOM TaKOH
BEIIH J0 TEX M0, I0Ka NepeJaHHas Ha XpaHEHUE BEllb HE CMEIanach
C MHBIMH BEIIaMH ITOI00HOTO poJia, TPUHAIEKAITIMHE ASTTO3UTAPUIO
WM UHBIM JuuaM. Eciun, ogHako, Takoe cMeleHue mpou301io, coo-
CTBEHHHK MMEET IPaBO TPeOOBATh BO3BpATa TAKOI'O K€ KOJINYECTBA U
BHJIa TOBapa, KaK NMepBOHAYAIBHO OBLIO MepeaHo, TMbo uMeeT mpa-
BO Ha JOJII0 TaKUX BEIIEH COBMECTHO C APYTMMH COOCTBEHHHKAMHU.
Taxoke ¢ eIbI0 ONTUMHU3UPOBATE 000POT AETIO3UTAPUH, BIIA/ICIONINE
LEHHBIMHA OyMaramu, CMEIIUBAIOT [IeHHbIE OyMaru OJHOTO BBIITyCKa
B euHbI mys1. Takum 006pa3oM NPOUCXOIUT 00E3INUNBAHUE LIEHHBIX
Oymar, epefiaHHbIX Ha XpaHeHHE JICTIO3UTapHIO.

B nemouke omocpesoBaHHOTO BIIAJICHHUS MEXAY HHBECTOPOM H
JIETIO3UTapHEM MOKET HaXOJHUThCS OJIMH WK Oosiee mocpenHuk. Ya-
CTO MOCPEJHUKAMHU CTAHOBSTCS HE TOJBKO LIEHTPAIBHBIN (M/UITH MEXK-
JYHapOIHBIN) AETIO3UTApUi, HO M KIMPUHTOBBIE areHTCTBa, OaHKU H
WHBbIE KOMIIAHUH, CTIEHUAIN3UPYIOLIHecs: Ha LeHHbIX Oymarax. MHo-
I/1a B Ka4€CTBE MOCPEIHUKOB MOTYT BBICTYIIATh TPAHCHAIIMOHAJIEHBIE
oprannzanuu. Camblil IpKUH TpUMep — MEKAYHAPOAHBIH eno3uTap-
HO-KIIMPHUHTOBBIN 1eHTp Euroclear, o0cmykuBaronuii BHEOUPIKEBOM
MeXIyHapoIHbIH (HOHIOBBINA phIHOK. Euroclear BeimonuseT ogHoBpe-
MEHHO (YHKUUH KIMPUHTOBOTO IICHTPA, ACMNO3UTApUsl U pacCuCTHOM
cucTeMbl. Takylo IENOYKy MOCPEIHHMKOB HA3bIBAIOT MHOTOYpPOBHE-
BBIM JIep)KaHHuEeM (BIageHueM),'!! B KOTOpOM pa3iinyaroT BBIILIECTOS-
LIMX JIeNO3UTapUeB, HAXOIAIINXCS OJIMKE K «IIEPBUYHOM KHUTE», B
KOTOPOI CJIe/IaHa 3aMKch O MpaBe COOCTBEHHOCTH Ha IIEHHbIC OyMaru,
U HIDKECTOSIIIUX JICTIO3UTApUEB, KOTOPBIC OCYIIECTBISIIOT (YHKIIUH
HOMUHAIBHBIX JepxkaTenieid. TakuMm ob6pazoM, MEKITy HHBECTOPOM H

" Epmsutea H. 1O., Knepuenkosa M. H. Vka3. cou.
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JIMLIOM, BBIMYCTHBIIMM IICHHYIO Oymary, MOKET HaXOIUTbCsi 0OJIb-
10€ KOJMYECTBO TOCPETHUKOB. Takas CTpyKTypa MO3BOJISET JIUILY,
BBIITYCTUBIIEMY [IEHHYIO OyMary, IpOBOJNUTh Bce HEOOXOAMMBIE OTie-
panuu 4yepe3 MEeHTPaTbHBIA AETOo3UTapuii, KOTOPHIH MOATBEPIKIAET
Tepe;1 HUM TIpaBa JIUI], 3aKpeIuIeHHbIe B IEHHBIX Oymarax. LlenTpais-
HBIN IETIO3UTApHiA B CBOIO OYEPEIb UMEET AEJI0 JIUIIb C HECKOIBbKUMHU
KPYIHBIMH UTPOKaMH pPBIHKA, KOTOPBIE CAMOCTOSITETIFHO WU depes
LETMOYKY MOCPEJHUKOB B3aWMOJCHCTBYIOT C KOHKPETHBIMH HHBE-
CTOpaMH — MPHOOpeTaTeNs MU IEeHHbIX Oymar. MiMeHa KOHKpEeTHBIX
WHBECTOPOB OOBIYHO HE YKa3bIBAIOTCS B peecTpe. IHBECTOPHI Takke
(m3nyecku He BIaJCOT cepTuduKaTaMu Ha LeHHble Oymaru. llpum
9TOM HOPMBI KOPIIOPATUBHOTO MIPaBa MOTYT TPeOOBATh HAUYMUS WH-
(dbopMaLuy 0 KOHKPETHOM JIMIIE, YITOTHOMOYEHHOM MJIH BIIAICIOLIEM
LIEHHBIMU OyMaramu, HalpuMep, B [EJSIX MPOBEACHUS TOJI0COBAHUS
Ha 001IeM cOOpaHuH YYaCTHHKOB OOIIECTBA.

BesycioBHO, mpenycMOTpeHHbIE MaTepHUaIbHBIM IPABOM TIO-
XOJBI K TpaBaM, KOTOPBIMH 00JIafaeT MOCPEAHUK (ITOCPEAHUKH) B
JAHHBIX [ETI0YKaxX BIaJeHuUs, pa3nuuaroTcs. B psae ctpan npexycmo-
TPEHO, YTO BCE TIOCPETHUKH B IETIOYKE 0053aHBI BJIAIETh BCEMH ITpa-
BaMH, KOTOPBIMU OOJIaZal0T Apyrue MOCPEAHUKU, U OBITh COOTBET-
CTBYIOIIIUM 00pa3oM 3apernucTpupoBaHHBIME (Hampumep, Bo dpan-
uuu ['epmanun). B npyrux crpanax (Hampumep, B Anrauu, CIIA)
MOCPEIHHUK BBICTYIIACT B KayeCTBE NMPOCTOrO 3BEHA IO y4YeTy IpaB
WHBECTOPA, a CIEI0BATEIBHO, MTPaBa KaXI0TO MOCIEAYIOMIETO JIETIO-
3UTapUsl HE PETUCTPUPYIOTCS B KaYeCcTBE BiIaAesblia PaB Ha LIEHHbIE
oymaru. bonee monpo6HO GyHKITMOHWPOBAHUE OTTOCPEIOBAHHBIX CH-
CTEeM M B3aMOCBSI31 YUaCTHUKOB OyyT pacCMOTPEHBI BO BTOPO Tia-
Be HacTosmel padoThl. Takum 00pa3om, B CHCTEME OITOCPETOBAHHOTO
BIIa/ICHUSI MTHBECTOP OOJIbIIIE HE UMEET MPSIMBIX OTHOIIEHUH C JINIIOM,
BBIMMYCTUBIIMM LIeHHYIO Oymary. IlpaBa mHBecTopa Ha LeHHbIE Oy-
Maru (PUKCHPYIOTCA B BUJE 3alMCH HA CYETE TIOCPETHUKA, KOTOPBIHA
b0 yKa3aH B KauecTBE HEMOCPEICTBEHHOI'O BIAJENblia cueTa, Ha
KOTOPOM 3aIlMcaHbl IIeHHbIe OyMard, JJHOO OCYIIECTBISIET XpaHCHHE
cepTH(]UKATOB BBIITyCKa [IEHHBIX OyMar.

Uro ke KacaeTcs MOSBICHUSI CHCTEMBI OITOCPEI0BAHHOTO BiaJle-
Hus B Poccun, maHHBIE MPOLIECCH CBSA3AHBI C MOSBICHUEM U Pa3BH-
THEM HHCTHTYLHUOHAIBHBIX CTPYKTYpP (DOHIOBOTO PHIHKA — JETO3H-
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TapueB, OpokepoB U np. B wactHOCTH, y)e B KoHIE 90-x rr. XX B.
B Poccun otenpHbIe UCCe0BaTEN OTMEYAIN TTOSIBIIEHUE CHCTEMBI
OIOCPE/IOBAHHOTO BJIQJICHUS, KOTJIa SMUTCHT M BJajeiel] Oymaru He
MMEIOT MeXIy cO00# MPSIMBIX OTHOIIEHH, a CBS3aHBI TIOCPEICTBOM
OpOKepoB, AWICPOB UAeTo3uTapus. Ha HACTOSIIIUNA MOMEHT T€ WIIH
HHBIC UHCTUTYTHI ICTIO3UTAPHOTO YUYeTa CYLIECCTBYIOT BO BCEX pa3BU-
THIX (DMHAHCOBBIX PBIHKAX. BBeeHe TaHHO CHCTEMBI HE TOJIBKO I10-
3BOJIMJIO YIIPOCTUTH U YIOPSI0YUTH 000POT, JCICTUPOBaB (yHKIHH
10 Y4eTy CIelHaTn3upOBaHHOMY OpTaHy, HO U ()OPCHUPOBAIIO Pa3BH-
THE OPraHU30BAaHHOT'O PhIHKA (PMHAHCOBBIX HHCTPYMEHTOB.

B 1990 r. «I'pynma tpunuarn» (TheGroupofThirty, G 30) B cBo-
ux pexomeHaanmsax «O pacuerax ¥ KIUPUHTE Ha PHIHKE IEHHBIX OY-
Mar»''? ykaspiBana, 4To CTPAHBI JOJDKHBI CTPEMHUTHCS K TOMY, YTOOBI
BBICTPOWTH CHUCTEMY Pa3BUTOTO LEHTPAIBHOTO JEMO3UTAPHS, CIIO-
cobHoro obecnieunTh K 1992 1. moTpeOHOCTH pBHIHKA IIEHHBIX Oymar
KaK BHYTPH CTPaHbI, TaK U Ha MEeXAyHapoaHoi apeHe. [lo MHeHHUIO
YYIaCTHUKOB «I PYIIIBI TPUANIATHY, 3a/1ada IEHTPAIIBHOTO JEMO3UTa-
pust — 00CITyKMBaTh KaK HAIIMOHAJILHBIC IICHHBIC OyMaru, Tak U BHEIII-
Hue. Kpome Toro, cTpaHbl MOMHKHBI CTPEMUTHCS K TOMY, YTOOBI IMETh
TOJIBKO OJTUH LEHTPaNIbHBIN Aeno3utapuil. Janasie okono 30 neT Ha-
3a]l peKOMEH/IallNU aKTyaJIbHBI JI0 CUX 1Op. Bo-miepBhIX, HE BCe cTpa-
HBI CMOTJIM MMIUIEMEHTHPOBATh PEKOMEHIAINH B 3asBICHHBIC CPO-
ku. Bo-BTOpBIX, pekomeHnanuu «[ pynibl TpUIATH» UCTIONB3YIOTCS
B (hOpMHUPOBAHUN HAITMOHAIHLHOTO PHIHKA IIEHHBIX OyMar MHOTHMH
cTpaHaMu, B ToM uucie u Poccuiickoin denepanueii, He Tak AaBHO
BBIOpABIIEH MyTh CO3/IaHMUS €INHOTO IEHTPAJIHHOTO JETIO3UTApPHSI.

Takum o6pazom:

— CHCTeMa OIIOCPEOBAHHOTO BIAJICHUS IEHHBIMA Oymaramu
B HACTOSAIIEE BPEeMs IUPOKO HCTIOIB3YETCS B MUPOBOH TOPTOBJIEC U
SIBHO 3aMEIIACT CUCTEMY MPSIMOTO BIAJCHHUS; MEPBBIC JCTIOZUTAPUHU
OBLTM CO3MaHBI I YCKOPEHHs OOCITyKUBaHUSA (HOHIOBBIX OWPXK H
pacyeToB 10 IIEHHbIM OyMaram ¢ y4eToM TpeOOBaHUH PhIHKA I10 Olle-
paTUBHOCTH ¥ 3G (HEKTUBHOCTH PETUCTPAIHA CMEHBI COOCTBEHHHKA,

— yXe MepBOHAYAILHO OCHOBHAS IEJIb CO3MAHUS JCTIO3UTAPUCB

"2 0nnambaesa JI. P. I'paxaHCKO-IIPaBOBOE PETYIUPOBAHKE CHIEIIOK C
SMHUCCHOHHBIMH [IEHHBIMU OyMmaraMu: aBroped. JUCC....KaH/. IOpUI. HaykK:
12.00.03. M., 1999. C. 17.
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3aKII0YaNach B HAJIEJICHUH JIUII, HU MPSIMO, HU KOCBEHHO HE CBS3aH-
HBIX C SMUTEHTOM W/WIIM HHBECTOPOM, (DYHKITUSIMH TIO XPaHEHHIO Cep-
TU(UKATOB BJIAJICIIBIIEB U B PETUCTPAIUH TIEPEX0/Ia MpaB OT OJHUX
BIIQ/ICTIBIIEB IIEHHBIX OyMar K JpyTuM;

— TICHHBIC OyMaru, TepelaHHbIC Ha XpaHCHHE JCTO3UTAPHIO,
JIOJDKHBI ObLTH OBITH BO3BPAIICHBI BIAICBIY B TOM K€ KOJIMYECTBE;

— nmuddepeHnraIis CHCTeM OMTOCPETOBAHHOTO BIaIeHUS TPUBe-
JIa K TOMY, YTO TIOCPEAHUK HE TOJIBKO MOXKET OCYIIECTBIIATH XPAHCHUE
cepTu(UKaTOB BBHITyCKa IEHHBIX Oymar, HO M yKa3bIBaeTCs B Kade-
CTBE HETOCPEACTBEHHOTO BJIaEIbIla cueTa (TUTYJIBLHOTO BIIAJCIIbIIA)
B OTHOLLIEHUSX C TPETHUMU JIMIIAMH.
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YOK 34 [347; 349.2]
BMTAPOB B.K.
Mmarucrpaut PreOY BO
«CeBepo-Kaskasckuii ropHo-meTannyprudeckmii
MHCTUTYT (rOCYyAapCTBEHHBIN TEXHONOMMYECKMI yHUBEPCHTET)
HayuH. pyk. -p top. Hayk, npo¢peccop KOKOEBA J1. T.

NOHATUE TPAHCTPAHNYHBIX OMEPALINIA
C UEHHBIMW BYMATAMU

B manHOI1 cTaThe AenaeTcs MOMBITKA aBTOpPa JaTh MOHATHE TPAHCTPa-
HUYHBIM OIEPALUIM ¢ LIeHHbIMU OymaraMu. Taxoke B OCHOBY aBTOP CTaBUT
BOMPOC MPOOIEMATHKH KOJIIM3UOHHOTO PETYIMPOBAHUS TPaHCTPAaHUIHON
nepeadu 1paB Ha LIEHHbIe OyMaru.

KiioueBble cJIOBA: TpaHCTpaHMYHbIE OIEpalny, ILEHHbIE Oymarw,
0€310KyMEHTapHble LEHHbIE OyMaru, KOJUIM3UOHHOE pPEryIHpOBaHUE,
ydeTHast CHCTeMa.

BITAROV V.K., KOKOEVAL.T.

THE CONCEPT OF CROSS-BORDER
TRANSACTIONS WITH SECURITIES

This article is an attempt by the author to give the concept of cross-
border transactions with securities. Also, the author puts the issue of
conflict regulation of cross-border transfer of rights to securities as a basis.

Key words: cross-border transactions, securities, book-entry securities,
conflict regulation, accounting system.

B coBpeMEHHBIX YCIOBMSIX Pa3BUTHs IpakJaHCKoro npasa Pd
0co00€ 3HAUYE€HHE HMEIOT BONPOCHl TPAHCTPAHUUHBIX Olepauuil ¢
LeHHbIMH Oymaramu. Ilo cBO€#l cyTH OHM TECHO MEpEeIIeTaloTCs COo
CMEXHBIMHM BOIIPOCAMH OTPACIEBOI0 3aKOHOJATENIbCTBA, MPEACTAB-
JICHHBIX B HAYYHBIX TPyAax COTPYAHUKOB KadeApbl TPYIOBOTO U
npeanpuHuMarensckoro npasa CK 'MU (I'TVY).'3

13 Kokoesa JI. T., Yemkemos C. P., Onucaesa O. B., Iaiitosa JI. X. M. Ha-
yuHas mkona. Bramgukaskas, 2018; Xyraesa JI. T., J[3aroesa M.P., Uemke-
MoB C.P. IIpon3BoAcTBEeHHBIN ayTCOPCHHT C TOYKH 3pPEHHs HaJIOroo0IoxKe-
nust // Bectank CeBepo-OCETHHCKOTO TOCYAapCTBEHHOTO YHHUBEPCHTETA
umenn K.JI. Xeraryposa. 2013. Ne4. C. 503-506; Koxoesa JI.T. Mexmy-
HapOJIHO-IIPABOBbIE KOJUIM3UM UCTONb30BaHuA ausuHra. M., 2019; Toryso-
Ba M.bB., Lxubumos K.M. OTrpanudeHue DOroBopa MOCTaBKU OT APYTHX
Pa3HOBHHOCTEH KYIUTU-TIPOJaxH // AKTyajbHbIE TIpoOIeMbl mpaBa. Biaau-
kaBkas, 2018. C. 257-262.
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OO0o03HaueHHBIC BBILIE MPOIECCHI, CBI3aHHBIE C OCOOCHHOCTSIMHU
CTAHOBJICHHSI YYCTHOW CHUCTEMBI U TIOSIBJICHUEM O€3J0KYMEHTAPHBIX
LEHHBIX OyMar, MOpPOIHIN PsiJi BAXKHBIX MPAaBOBBIX MPoOIeM, 710 CUX
MOp HE HAIIEIIINX STUHOT0 PEHICHUs B rpakaaHckoM obopote. Of-
HOM M3 TaKKMX MPABOBBIX MPOOJIEM SIBIIICTCS HEpa3peIICHHBIA BOMPOC
0 IPUMEHHMOM TIpaBe MPH TPAHCTPAHUIHOM 00OPOTE IIEHHBIX Oymar
B Cllydae HaxOXJCHHs Jerno3uTapus (TOJOBHOTO oduca JIeNno3uTa-
pusl), SMUTEHTA W/MIM KOHEYHOTO BIafeliblia IEHHBIX Oymar B pas-
JIUYHBIX IOPHCMKIINAX, & TAKXKE B cIydae Mmepeadd EeHHBIX Oymar
B pa3JIMYHbIC FOPUCIUKIIUH 110 [IETIOUKe Aeno3uTapues. [IpoBeieHHOE
CPaBHHUTEIBHO-TTPABOBOEC MCCIICIOBAHUE MTO3BOJISIET C/ICIATh CIETYIO-
1IM€ BBIBO/JIbI, BAXKHBIE JJIsI IAJIbHEUIIIET0 aHaju3a OCHOBHOTO BOIIPO-
ca HACTOSILEH CTaThU — MPOOJIEMATHKU KOJUIM3UOHHOTO PEryIHpOBa-
HUS TPAHCTPAHUYHOM NIepe/iavun IpaB Ha IICHHbIC OyMard.

PasButne YUCTHBIX CHUCTEM B pPa3HbIX CTpaHaX CTAJIKUBAJIOCH C
AHAJIOTMYHBIMK TPOOJIEMaMH Ha Pa3HBIX 3TANaX CBOETO Pa3BHUTHS: B
TOM YHCIIE ITO MPOOIEMBI IIepexo/ia K OTIOCPEI0BAaHHOM CHCTEME Blla-
JICHUsI ICHHBIMH OyMaram#, mpo0JeMbl IeMaTepHaIn3allii [IEHHBIX
Oymar, mpo6JeMbl IMMOOWIIH3AITIH IEHHBIX Oymar. C ydeToM pa3BH-
TS TPAHCTPAHUYHOTO 000pOTa IICHHBIX OyMar cTpaHaMy BeIpaOaThl-
BaJIMCh CIMHBIC MPABOBBIC TOJXO/IBI K YPETYIUPOBAHUIO 0003HAUCH-
HBIX TIPOOJIEeMHBIX BompocoB. Ocoboe BHUMaHKE 371eCh HEOOXO0AUMO
oOpatuth Ha Pexomenmaiuu «I'pynmsl TpuaaT», ' chopmupoBas-
IMe eMHOE MMOHNMaHne (PYHKIIMOHUPOBAHNS COBPEMEHHOMN YYEeTHOM
cucTeMbl. MHOTHE CTpaHbl, BKIIOYas Poccuio, Mpu BBICTpaUBaHUH
HAI[MOHAJBHBIX YYETHBIX CHCTEM OTMPAIOTCS HA TIPUHSThIC PexoMeH-
JAIMM U COOTBETCTBYIOLIUM 00pa3oM YHUDUIUPYIOT pabouue mpo-
IIECChI B paMKax Y4eTHOI crcTeMbl. BeipaOoTaHHbBIE TTOXO0/IbI OPUCH-
TUPYIOTCSI, C OJIHOM CTOPOHBI, Ha YIPOIIEHHE M YCKOPEHHE 000pOoTa
Ha pPBIHKE IICHHBIX OyMar, a ¢ Ipyroi — Ha MPeJOCTaBICHHE aJICKBaT-
HOM 3allIUThl YYETHON CUCTEME UHBECTOPaM.

B mocneanee Bpemsi TpaHCTpaHHYHBIH 00OpPOT LIEHHBIX Oymar
npuodperaet Bce Oombiliee U Ooblee 3HaYeHUe. Kak U BO BpeMeHa
KpHU3Hca KaHIEIAPCKOW padoThl, PIHOK LIEHHBIX OyMar CTOJIKHYJICS

" pynna tpumiaru (Group of Thirty, G30) — KOHCYIBTaTHBHAS TPYIIA
10 MEXXAYHAPOIHBIM SKOHOMHYECKUM U BaJIOTHBIM Bonpocam. URL: http://
www. group30. org (dateofaccess: 16.04.2019).
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C HOBBIM BBI30BOM, 2 UMEHHO: HEOOXOJIMMOCTBIO BHIPAOOTKH HOBBIX
MEXaHU3MOB JUIsl PETYJIMPOBAHMS OTHOIICHHH, CBA3aHHBIX C TPaHC-
IPaHUYHBIM 000POTOM IIEHHBIX OyMar.

C y4eToM MpOBEICHHOTO aHajK3a aBToOp MOJaraet, 4YTo Mpu pas-
perieHnr 0003HaYECHHOM MPOOIEMBI TPAaHCTPAHMYHOTO 000pOTa IIeH-
HBIX OyMar HeoOXOJMMO YYUTHIBATh IPUHITUIIBI, KOTOPBIMU PYKOBOJI-
CTBOBAJINCH TOCYJapCcTBa NP HOPMHUPOBAHIH COBPEMEHHOM YUETHOU
CHCTEMBI: IPEAOCTABIICHNE a/IcKBaTHON MPAaBOBOH 3aIUTHl yYaCTHU-
KaM PBIHKA [[CHHBIX OyMar, B TOM YHCIIe HHBECTOPAM, JICMO3UTAPHSIM
Y MHBIM yYacTHUKaM 000poTa;

— BBIPAOOTAHHBIA MEXaHH3M HE JIOJDKEH YCIOXKHATH WK WHBIM
00pa3oM co3/1aBaTh MPETSATCTBUS JJIS IABHEHINEro pa3BUTHS PhIHKA
LIEHHBIX OyMmar;

— HaKOHEIl, BAKHBIM aCIEKTOM SIBJISICTCSl CO3/IaHUE YHUDUITHPO-
BaHHBIX TPABUJI, KOTOPbIE OyIyT BOCIPUHSATHI U HMILJICMEHTHPOBAHBI
MOJIABJISFONIMM OOJIBIIIMHCTBOM CTpPaH.

Jlanee aBTOp pacCMOTPHUT aKTyalbHBIC MPOOJIEMBI TPAHCTPAHUI-
HOTO 000pOTa IIEHHBIX OyMar U PUCKHU, BOSHHUKAIOIINE Y YYACTHUKOB
B JITAHHOW CBSI3M, NMPOAHAIN3UPYET MOJXO/bl HAIMOHAIBHBIX MPABO-
TIOPSIJIKOB K Pa3pelICHUIO BO3HUKIIMX KOJUIM3UM, a TaKKE MPOCKTHI
MEXKYHAPOJIHBIX aKTOB, MPHU3BAHHBIX YHU(DUIUPOBATH MOJIXOIBI K
PEryJIMPOBAHUIO TPAHCTPAHUYHOTO 000POTA IIEHHBIX OyMar.

C y4eToM TOro, 4TO COBPEMEHHAsI POCCUICKAs y4eTHAsI CHCTEMa
CTPOUTCS Ha 0a30BBIX, YHU(DUIIMPOBAHHBIX MPHUHIIMIIAX U IMOAX01aX,
pa3pabOTaHHBIX M JACHCTBYIOMIMX JUIsI MTOJABJISIONIET0 OOIBITUHCTBA
COBPEMEHHBIX YUYETHBIX CHUCTEM, MPOBEJACHHBIA CPaBHUTEILHO-TIpa-
BOBOW aHaJIU3 MPOOJIEM TPAHCTPAHUYHOTO 000POTa IICHHBIX Oymar B
3apy0eIKHBIX TOCYJAPCTBAX MO3BOJMT DKCTPAMOIUPOBATH Tpeiara-
eMble MEXaHH3MbI pa3peleHus TPoOJIeM TPAHCTPAHUIHOTO 000pOTa
LEHHBIX OyMar Ha COBPEMEHHYIO POCCHICKYIO YYETHYIO CUCTEMY H
BBIPa0OTaTh HOBBIC MPABOBBIC MOJXOBI U MPEITIOKECHUS IS JalTh-
HEHIero COBEPILICHCTBOBAHUSI POCCHUIICKOIO 3aKOHOJATEIbCTBA H
POCCHICKO# yueTHO# cucTemsr. '

STnoccapuii TEPMUHOB, HCIOJIB3YEMbBIX B IIATEKHBIX U PACYCTHBIX
cucreMax (yTB. KOMHTETOM IO TUIATEXKHBIM U PACYCTHBIM cHcTeMaM baHka
MEXIIyHapOIHBIX pacueToB. baszens, [lIpeiinapus. Mapr 2003 r.). loctym u3
crpaB.-mipaBoBoi cuctembi«KoncynsrantlLiocy.
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[lonsTHe TpaHcrpaHn4YHOM crenku (cross-bordertrade) mosBUIOCH
B koHIe XX B. Omaromapst banky mMexxayHaponHbix pacueToB (Bankf
orlnternationalSettlements, BIS). Cornacuo «I'occaputo TepMUHOB,
HCTIONB3YEMBIX B IJIATEXKHBIX M PAaCUETHBIX cUcTeMax» Komurera mo
IUIaTEXKHBIM M pacyeTHbIM cuctemaM BankforlnternationalSettlemen
ts, 9TO crenka: 1) «crmenka MeXay KOHTpareHTaMH, pPacrioiOoKEeHHbI-
MH B Pa3HBIX CTpaHax», 2) «caejka, TpeOyiolas TpaHCTPaHUIHOTO
pacueray». Hanpumep, nokynarens (MuBectop 1) siBnsieTcs pesuaeH-
ToM benbrum u xenaer mpuoOpecTH LEHHbIE OyMaru, SMUTHPOBAH-
HBIE M XpaHuUMble (cepTH(]UKAT Ha BBIIYCK) B | epMaHNK B MECTHOM
HeHTpainbHoM Jenozutapu. [lponasen (MuBectop 2), y KOTOpOro Ha
JAHHBIA MOMEHT (DaKTHUECKH HaXOJSATCS LIEHHBIE OyMaru, mpu 3TOM
SIBIISIETCSL PE3UACHTOM AHTJIMH U TAKXKE MOJIB3YeTCs YCIyTraMH JIero-
3UTApUs UIsI yUeTa U XpaHeHHsl CBOUX LEeHHbIX Oymar. [lokynka neH-
HBIX Oymar, TakuM 00pa3oM, 3aTPOHET TPH Pa3IUYHbIC FOPUCIUKIIIH
U B JaHHOM OTHOULICHWH OyJeT TpaHCTrpaHUYHOU. B ciydae, ecnu Ha
KaKoM-JI00 3Tare OTuyKACHUS/IPHOOPETEHUs LIEHHBIX OyMar WiiH B
Mpolecce UX AalnbHEHIIEro UCTIOBb30BaHUs B 000POTE BOSHUKHET He-
00X0IMMOCTH B OIpEJeNICHNH KOHKPETHBIX MTPaBOBBIX HOPM OIpe/ie-
JICHHOW CTpaHbl, BOSHUKHET BOIIPOC O HEOOXOIUMOCTH OTPEACICHUS
MPUMEHUMOTO K TAKMM IPAaBOOTHOILICHHUSM TIpaBa.

[ToguepkHeM erie pa3 MBICIb O TOM, YTO CACIKH C IEHHBIMU OY-
Maramu HeoOs3aTeNIbHO JOJKHBI OBITh 3aKJIIOYCHBI M HCIIOJIHEHBI B
TOW CTpaHe, B KOTOPOIl 9TH LEHHbIe OymMard SMUTHpoBaHbl. Hampu-
Mep, HECMOTPS Ha TO YTO €BPOOOIINTALUH OOBIYHO Pa3MEeLIaloT B pa3-
HBIX CTpaHax, TOPrOBBIH 00OPOT MO KyIJIe-Mpojaaxke HeHHBIX Oymar
OosplIeld yacTeio mpuxoauTcs Ha AHrnuio (JIOHI0H), HCTIOTHEHUE IO
TakuM JoroBopaM — Ha benbruto (bproccens).

bnaronmapsi TpaHcrpaHuuHbBIM caenkam (cross-border) kamuTan
MOJKHO OBICTPO MepeMelaTh U3 OJHON CTpPaHbl B APYTYIO, YTO JAeT
BO3MOXHOCTb PacIUpsATh HHBECTUpOBaHue. FIMEHHO 10 3TOW MpHyu-
HE TpaHCTPaHUUYHBIE CACIKH MPHOOpETaoT Bee OoJbliee 3HaYCHNE B
coBpeMeHHOM Mupe. OIHAKO CUTyalHs MOXET OCJIOKHUTHCS B TOM
cllyyae, ecii MEXIy OCHOBHBIMH YYaCTHHKaMu (MHBECTOp — JEro-
3UTapUil) MOSIBISIOTCS HOBBIE YYaCTHUKH PhIHKA LEHHBIX Oymar (Iu-
niepsl, OpOKEpHI U Ap.), HAXOSIIUECS B Pa3HbIX IOPUCTUKIHSX, THOO0
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€CITU JIeMIO3UTApUI OCYIIECTBISIET yUeT LIEHHBIX OyMar uepes Jpyrux
JeTIO3UTAapHUEB B IPYTUX CTpaHaXx.

«HOCTpaHHbIE MHBECTOPHI (HEPE3UACHTHI) MOTYT MPOHHUKHYTH
Ha POCCHUICKHMI PBIHOK «4epe3» OTKPBITHE cueTa JH00 y JIOKaJbHO-
ro O6pokepa, MO0 B KacToauaHe (Ieno3uTapuu), TMO0 HANPSMYIO B
pacuetnoM nenosutapuu (JKK wnmu HALL). Onnako Bce 3TH cuerta,
COTJIACHO POCCHHCKOMY 3aKOHOAATENbCTBY, MOTYT HMETh TOJBKO
CTaTyc COOCTBEHHHMKa», a 3TO 3HAYHUT, YTO HEPE3UIACHT HE MOXKET
OTKPBITh CYET HOMHHAIBHOTO JAEpKaTessl, AaXe eClIM OH SBISEeTCS
(aKTHUECKUM M IOPUIUYECKUM JIepKaTeneM HeHHbIX Oymar. Jlannas
CUTYyalusi IPUBOJUT K HEBO3MOXKHOCTH 0OecreueHHsl MOTHOLCHHON
IOPUINYECKON 3alIMThl MHTEPECOB KIMEHTOB U, KaK CIIECTBHUE, K He-
JOBEPHIO HHOCTPAHHBIX HHBECTOPOB K POCCUHCKOMY PBIHKY IIEHHBIX
Oymar.''® YuuTpiBasi BRICOKHE PUCKH M U3ACPIKKH JUI WHBECTOPOB,
HEYJIMBHUTEIBFHO, YTO UMEIOIIMECS HEpelIeHHbIe Mpo0IeMbl HE yBe-
JTUYUBAIOT 00BEMBI TPAHCTPAHUYHBIX CICIOK C IIEHHBIMU OyMaramu.

[Ipu cozpaHuy y4eTHOW CHCTEMbl OJHA M3 MICH 3aKirouanach B
TOM, 4TO B CBSI3U C MMMOOWIN3aIMeN «IOKYMEHTAPHBIX [IEHHBIX OY-
Mar Ha cyeTax Jerno3uTapus MpaBa TpeOOBaHUs IO HUM OYAyT TaKkxKe
nepenaBaThCs B ANEKTPOHHOM (opme.''” B pesynbrare jxe BBITYLICH-
HBIE IIEHHBbIe OyMaru ocTaBaliCh y ACMO3UTAPUEB, a TOProBje MOJ-
JexKau mpasa TpedoBanus o HUM.''® Takum 00pa3oM Npu HATUYUU
y KpEIUTOPOB KaKUX-JIMOO TpeOOBaHUI KO BCEMY BBIITYCKY LIEHHBIX
Oymar Takue TpeOOBaHUS HAKAIUIMBAIUCH K TOMY OO€3IBHKEHHOMY
CUETY, KOTOPBII HaXOAWJICS Ha y4eTe ACTIO3UTaPHUs.

HewncnonHenne o0si3aTenbCTB 1O Nepeaade ToBapa, CBOOOTHOTO
OT MpaB TPETHHX JIHL, BEIO K HAPYLIEHUIO TPeOOBaHHI TOPrOBOTO
IpaBa, YTO MOBJIEKJIO 3a cOOOW MpUHATHE MOoNpaBoK B ExnHoobpas-
Heiid Toproeiit kogekce CIIA (TheUniformCommercialCode) B pam-

"6Habuymuna 0. P. Jlenmo3uTapuii Ha pelHKe [EeHHBIX Oymar Poccnu u
CHIA: npeanocbulkn BOSHUKHOBEHHUS! M NPOOJIEMbl TIPAaBOBOM KBaJIM(HKa-
uu // FOpunmueckue uccnenoanus. 2017. Ne7. C. 30-46.

"7 Cenusanosckuit A. C. Yka3 cou.

"8KokoeBa JI.T. BaHKPOTCTBO 3acTpOMIIMKA: HOBBIC MpaBWiIa H HEpP-
CICKTHUBBI // AKTyaJilbHbIE MPOOJIEMBI COBPEMEHHOIO POCCHIICKOTO IpaBa.
Marepuansl X MexayHapoJHOH HayYHO-ITPAKTHYECKOH KOH(EPEHIHH.
2018. C. 109-113.
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KaxX OTJICIbHBIX FOPUCAMKIINIA 1 CIIOCOOCTBOBAJIO co3iaHu0 « KoHBeH-
LMW O TpaBe, MPUMEHUMOM K OIIPE/IEJICHHBIM MIPaBaM B OTHOIICHHUH
OIOCPE/IOBAHHO YJIEpKUBAeMbIX IIeHHbIX Oymary» 2006 1. (Conventi
ononthelawapplicabletocertainrightsinrespectofsecuritiesheldwithani
ntermediary) u «Kouseniiun YHUJIPYA 1no Bompocam Marepuaib-
HOTO TIpaBa, KacarolIMMCs ONOCPEIOBAHHO yICPKUBAEMBIX I[CHHBIX
oymar» 2009 r. (UNIDROIT ConventiononSubstantiveRulesforInter
mediatedSecurities) Ha MEXIyHAPOTHOM YPOBHE.

Bonee cymecTBeHHBII BKJIa B yCTpaHEHUH TTPaBOBOM HEopee-
JICHHOCTH TI0 BOINPOCaM TPAHCIPAHUYHOTO OOpallleHUs [IEHHBIX Oy-
Mar Obu1 BHeceH BepxoBHbM cynom Poccuiickoit ®enepanuu. Tak,
09 mrons 2019 1. Bepxosusiit Cyn Poccuiickoit ®eaeparul MpHHSIT
[Toctanosnenue [lnenyma Ne 24 «O npuMeHEHUH HOPM MEKIYHAPO/I-
HOT'O YaCTHOTO TpaBa cyaamu Poccuiickoit deneparmn»''® u B myHKTE
18 nannoro Ilocranornenus [Tnenyma chopMypoBai Cieayonyto
MIPaBOBYIO TO3HIIMIO0 KacaTebHO NMPUMEHUMOIO TpaBa K BEIIHBIM
MpaBaM B OTHOIIICHUH [IEHHBIX OyMar: «eCJIi HHOE HE TIPETyCMOTPEHO
MEKIYHApOJHBIM JTOTOBOPOM, 3aKOHOAATENbCTBOM Poccuiickoit De-
JIEpalluy WK He BBITEKAET M3 CYIECTBA OTHOMICHNH, KOJTH3NOHHBIE
HOPMBI 00 OTPEICIICHUH BEIIHOTO CTaTyTa IPUMEHSFOTCS TAaKXKe K JI0-
KyMEHTapHBIM 1 0€3I0KyMEHTapHBIM IIeHHBIM Oymaram. [[is 6e3mo-
KYMEHTApHBIX IIEHHBIX OyMar CTpaHOM, I/le HaXOIUTCS MMYIIECTBO,
CUMTAETCs CTpaHa, IJie BeJETCs YUeT IpaB Ha TaKue [IEHHbIe OyMaru.
[TosTOMYy TIpH pa3penieHnn CIOPOB, CBI3AHHBIX ¢ 0€3TOKyMEHTapHbI-
MU [IEHHBIMUA OyMaramMu, YYUTBIBAEMBbIMU B BEAYIIEMCS Ha TEPPUTO-
puu Poccuiickoii denepanuu peectpe akKlMOHEPOB WIH JIETIO3UTap-
HOM yueTe, CyJlaM CJeIyeT IPUMEHSTh POCCHIICKOE TIPaBO IO BOMPO-
caM, yka3zaHHbIM B cTatbe 1205 npum. 1 'K PDy.

Takum o6pazom Bepxosusbiii Cyn Poccuiickoit @enepanuu moa-
TBEpIWI, YTO KOJIM3HOHHOE MpaBo Poccuiickoit denepauuu npen-
roylaraeT NMpUMEHEHHEe KOJUTM3HOHHONW HOPMBI — lexreisitack TpaHc-
IrpaHUYHOMY 000POTY JIOKYMEHTAPHBIX LIEHHBIX Oymar. MHTepecHbIM
SIBIIICTCS] Pa3bsiCHEHNE OTHOCUTEIHHO MPUMEHUMOTO TIpaBa K 0e3/10-
KyMEHTapHBIM IIeHHbIM OyMaram. Bepxousbrii Cyz aOCONIOTHO Tpa-

190 INpuMeHEeHUH HOPM MEKYHAPOIHOI0 YaCTHOTO Tpasa cyaamu Poc-
cuiickort depepanuu: [Moctanosnenue [lnenyma BepxosHoro Cyna PO ot
09.07.2019. Ne 24.
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BOMEPHO TOCUUTANl, YTO IPUMEHEHHUE TPAJUINOHHON KOJUTH3HOHHOM
NpUBS3KH lexreisitaek peryaupoBaHUIO TPAHCTPAHUYHOTO 000pOTa
0€310KYMEHTapHBIX LIEHHBIX OyMar 0e3 yTOUHEHHS KPUTEPHUS «MECTO
HAXOXKACHUS» SIBISIETCS OYEBHIHO HEIOCTATOYHBIM U TpeOyeT KOH-
KpeTu3anun. B kauecTBe CTpaHbl «MecTa HaXOXKACHUSD» 0e310KyMeH-
TapHOU eHHOH Oymaru BepxoBueiii Cyz IpeanioRuil NCTIOIb30BaTh
CTpaHy, «TJie BEIeTCs yueT IpaB Ha TaKHe IIeHHbIe Oymaru».'?
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YOK 34
BOLUMEB A.T,,
MarucTpaHT 3 Kypca ropmpgmyeckoro ¢pakynsteta
Cesepo-KaBkasckoro ropHo-MeTanypruyeckoro MHCTUTyTa

(rocysapcTeHHoro TexHonornyeckoro yHupepcmrera)
HayuH. pyk. gouent TASBAEBA M. T.

MPOBAEMB OBLLEN
AONEBOUN COBCTBEHHOCTHU

B crarbe aHATU3UPYIOTCS BOPOCHI IPABOBOTO PETYINPOBAHHS 00IIIeHt
COOCTBEHHOCTH. AHATM3HUPYS BOMPOCHI 00111el COOCTBEHHOCTH, MPUXOINM
K BBIBOJLY, YTO MPEXK/IE YeM COBEPIIUTH TY WM HHYIO CACNKY, HEOOXOIMMO
B3BECHTb BCE «32» U «IIPOTHBY.

KioueBble ci10Ba: Mpoaaka JI0JIH, MOKYITKa JTOIH, HEBIKHMOE UMY-
IIECTBO, O0IIast J0IeBast COOCTBEHHOCTD.

BOTSIEV A.T., GAZZAEV M. T.
PROBLEMS OF SHARED OWNERSHIP

The article analyzes the issues of legal regulation of common property.
Analyzing the issues of common ownership, we come to the conclusion
that before making a particular transaction, it is necessary to weigh all the
pros and cons.

Keywords: sale of a share, purchase of a share, real estate, shared
ownership.

B cootBeTrcTBUM ¢ AEHCTBYIOIIUM 3aKOHOAATENbCTBOM Poccuii-
ckoit Denepanyu MpaBo COOCTBEHHOCTH BKIIFOUAET B CE0S TPU OCHOB-
HBIX TIOHSTHUS: TIPABO BIIAJCHHUS, ITPABO MOJIH30BAHUS U TIPABO PACIIO-
psoxeHns. B poccuiickom mpaBe 001asi cOOCTBEHHOCTb, T.€. MPaBO
COOCTBEHHOCTH JBYX W O0Jiee JIUII Ha OJTHY BEIllb, BOSHUKAET Ha OCHO-
BaHWU JIN0O 3aKOHA, TUOO JIOTOBOPA.

OO00CHOBBIBaETCSI HEOOXOIUMOCTh COBEPIIICHCTBOBAHHS IpaBa B
ATOW 00NacTH, mepedrncieHsl mpodnemsl. [IpemmaratoTcs myTu perie-
HUS TaHHBIX TPOOJIEeM.

B namre Bpems mproOpen akTyaibHOCTh BOTIPOC OO0IIIeH TOJIeBOM
COOCTBEHHOCTH BBHUJY TOTO, YTO CYIIIECTBYET MHOKECTBO TOHKOCTEH
pu OOPMIICHUH CIIENIKH, KOTJ]a MbI 3aX0TUM. BceM Xoporiio u3BecT-
HO, KaK BEJHKO 3HAYE€HHE CEMBH B )KHU3HU Ka)KIOr0o YeJIoBeKa, 00IIe-
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CTBa M rocyJapcTBa. bpak Kak OnpenesieHHOE IOPUIUYECKOE COCTO-
SITHHE TPEJCTABIISET COOON COBOKYIHOCTH OTHOIICHHU, YPEryJupo-
BaHHBIX HOPMaMHU TpaBa. DTH OTHOILICHHUSI, MOTYT OBITh JIBYX THUIIOB;
JINYHBIMA HEUMYIICCTBEHHBIMU U UMyIliecTBeHHBIMU. CT. 33 Cemeli-
Horo kojekca P® omnpenenser, 4To 3aKOHHBIM PEXUMOM MUMYILECTBA
CYIIPYTOB SBJSICTCS MMYIIECTBO, HAKUTOE MU BO BpeMst Opaka.'?!

C KaXIbIM TOJ0OM 3HAYSHUsI UMYIIECTBAa IpUoOpeTaeT Bce 00JIb-
LIEE pacIpOCTPAaHEHHUs B CBSI3U C 3TUM, BO3HHUKAIOT MHOXECTBO BO-
IIPOCOB, BBI3BaHHBIX MPOOJIEMaMH B PABOBOM PETrYJIHMPOBAHUUA OTHO-
IICHHUH TI0 TIOBOJIy COBMECTHOUM COOCTBEHHOCTH. Takumu mpodiiema-
MU 4aCTO BO3HUKAIOT U B COBMECTHOW COOCTBEHHOCTHU cynpyroB. [Ipu
COBMECTHOW COOCTBEHHOCTH 00a CyIpyra UMEIOT OJIMHAKOBBI 00beM
[paB B OTHOIICHUH X UMYIIECTBA, IIPU 3TOM HE UMEET 3HAUCHUS Ha
KOT'O OHO 3apErHCTPUPOBAHO UMYIIECTBO — OHO 001Iee. DTO TOXOIbI
CyHpyroB OT TPYAOBOH, NPEAIPUHUMATEILCKON U MHOM NeATeIbHO-
CTH, TieHcHui, mocoouit u T. 1. [Ipu atom CK P® cr. 34 onpenensier
COBMECTHYHK) COOCTBEHHOCTH CYIPYTrOB KaK HMMYIIECTBA, HAXKUTOC
B Opake, a TaKKe MEPEUUCIIIET 3TO UMYIIECTBO.'?? OHAKO B 3aKO-
HE HET ONpE/IC/ICHUS TIOHATUS «HAXKHUTOES MMYIIecTBO». [lpu oOmiei
COBMECTHOM COOCTBEHHOCTH noJieil HeT. [loaTromy oHM coolIua Bia-
JICIOT, MOJb3YIOTCS U PACIOPSKAIOTCA UMYILIECTBOM, HE3ABUCUMO OT
TOr0, KTO KaKOW BKJIaJl BHEC B CO3/IaHUE 3TOTO OOIIET0 MUMYIIECTRA.
CkaxeM, JKeHa BCIO KHU3Hb HE paboTaia, My 3apadaTbIBall, BCE UMY-
IIECTBO MPUOOPETEHO Ha €T0 JICHBI'M, TEM HE MEHEe, OHHM Co00111a Bia-
JICIOT, MOJIB3YIOTCS U PACIIOPSKAOTCS OOIIUM UMYIIICCTBOM, HE3aBH-
CUMO HU OTYETO0, M UX T0JIOCA B PEIICHUU 3TOT'0 BOIPOCca aOCOIOTHO
onuHakoBwl. U Torna, koraa OyneT AeIUThCs 3TO 00IIee UMYIIECTBO,
cyl OyJeT UCXOIUTh U3 MPUHIIUIIA PABCHCTBA: TIOJOBHHY JKEHE, I10-
JIOBUHY MYXY.

B sToM cMbIc 0011el COBMECTHON COOCTBEHHOCTH. YKa3aHHUE 3a-
KOHA O MPUOOPETEHUH UMYIIIECTBA 33 CUET OOIIUX JOXO0B CYIIPYTOB

2'KprokoBa 10.O. Hroanchl W MOIBOMHBIE KaMHH OOLICH 0JIEBOU
cobctBeHHocTH // Mosonoi yuensrit. 2019. Ne22 (260). C. 321-323. URL:
https://moluch. ru/archive/260/59707/ (nara o6pamenus: 03.11.2020).

122 Xakum3stnoBa M. T. TIpaBoBoe perymnupoBanue oomieil COOCTBEHHOCTH
// Mononoit yuensrit. 2017. Ne 42 (176). C. 148-150. URL: https://moluch. ru/
archive/176/46078/ (nata oopamenwus: 03.11.2020).
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O3Ha4YaeT BO3ME3JIHBIN XapakTep CIEJIOK, [0 KOTOPbIM HMYIIECTBO
[IOCTYIIAeT B COBMECTHYIO COOCTBEHHOCTD CyNpyroB. Takum o0paszom,
MOJKHO CKa3aTh 4TO: MPH MOCTYIJICHUH UMYIIECTBA, B TOM YHCJIE He-
JBIKUMOT0, B COOCTBEHHOCTh 00OMX CYNPYIoOB IO 0€3BO3ME3AHBIM
caenkam (JOTOBOpY JapeHwsI, OSCTIATHOMN MPUBATH3AINH ) BO3HUKACT
HE COBMECTHasi COOCTBEHHOCTh CYNPYTOB, a 10JieBasi COOCTBEHHOCTb.
B nanHom cimyuyae Hanuuue (pakra OpauyHbIX OTHOIIEHUH B JAaHHBIX
cllydasix He UMEIOT 3HAUCHMS IOPUAMYECKH, IPH MIPUBATH3ALNHN KU~
JIbsl 3HAYCHUE MMEET HaJIM4ue caMoro J0roBopa HaliMa »KHJIOTO IO-
MEILEHHsI, TIPU JTAPEHUH — JIMYHOCTh OJ]apsieMbIX.

W3 5TOro MOXHO caenaTh BBIBOA, YTO OTHOLICHHS MEXKIy CyNpY-
raMyd — COCOOCTBEHHUKaMU PETYIMPYIOTCS HE CEMEHHBIM 3aKOHO (A~
TEJILCTBOM, @ OOIIMMH HOPMaMH IPa)IaHCKOTO 3aKOHOIATEIbCTBA.

Ho u TyT BO3HUKaeT BONpOC, CBA3aHHbBIN C perucTpanue npas Ha
HE/IBIKMMOCTb, 8 Ha KOTO JI0JKHA OBITh 0(hopMIIeHa HEIBUKUMOCTD,
nproOpeTeHHas: U3 COBMECTHOTO OI0[DKETa, MHEHHE PETUCTPAaTOPOB
TYT pa3olUIUCh, OJHU CYMTAIOT, YTO HEJIBHKUMOCThH JIOJDKHA OBITH
oopmIieHa Ha OTHOTO U3 CYNPYTOB, IPYTHE KE CUUTAIOT, YTO PEECTP
IIpaB Ha HEABWXMMOCTb M CHEJIOK C HUMH JIOJDKHBI OBITh BHECEHBI
cBeseHHst 00 000UX CYNPYToOB, TPETHH K€ CYUTAIOT YTO TO PEeIICHHE
JOJKHBI IPUHUMATh CaMU CYIIPYTH, pETUCTPUPOBATh HEABHKUMOCTD
Ha 000MX MO0 JKe Ha TUTYJIBHOTO COOCTBEHHMKA. B maHHOM npobie-
M€ HaM MOJKET IOMOYb TOJIBKO HOPMBI 3aKOHOAATEIILCTBA, PEryJIUpy-
OIIME BOTPOCHI, Kacarolrecss COOCTBEHHOCTH U PETHCTPAIMH MPaB
Ha HEIBIKUMOE MMyIiecTBO. Ho kKak Mbl 3HaeM, 4TO COBMECTHOM
COOCTBEHHOCTBIO CYIIPYTOB SBJISIETCSl HEBMKUMOE UMYIIECTBO, IIPH-
0o0peTeHHoe 3a 00U CYET CYNpyroB, HE MMesl 3HAYEHUs, HA KOTO
3Ta HEIBMXKUMOCTH odopmieHa. CieoBaTesbHO, IPHOOPETaTEeNIMU
MMYIIECTBA SBJISIFOTCS 00a Cynpyra, v 3TOT (QaKT SIBISICTCS HEOCTIOPH-
MbIM. Kak npaBuiio, 0HO MOKET ObITh MPHOOPETEHO Ha JII0OOTO U3 CY-
TIPYTOB, HO 3aMeThTe B 1. 2 cT. 34 CK P® roBoputhcs mpuoOpeTeHIH
Ha UMsl JTI000T0 U3 CYNpPYT, a He 0 peructpauun.'” O6paTumcs K cra-
Tbe @3 PO «O rocyaapcTBEHHON pETUCTPALIMU ITPaB HA HEJABUKUMOE
HMMYIIECTBO M CAETOK C HUM», B €IMHOM T'OCYJJApCTBEHHOM peecTpe

2 KprokoBa 10.0O. Hroanchl W MOIBOIHBIE KaMHH OOLICH 0JIEBON
cobctBeHHocTH // Mosonoi yuensrit. 2019. Ne22 (260). C. 321-323. URL:
https://moluch. ru/archive/260/59707/ (nara o6pamenus: 03.11.2020).
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COJICPIKUTCSI UH(POPMAIIHS O CYIIECTBYIOIINUX U MPEKPAIICHHBIX Mpa-
Bax Ha OOBEKTHI HEJABMIKMMOTO MUMYINECTBA M CBEJCHHS O MPABOOO-
nanatensx.'?* CornacHo 3aKOHY O PETHCTPAIHH CT. 24 peryaupyercs
MOPSIJIOK PErHCTPallMd BO3HUKHOBEHUS, MEPEX0/ia U IMPeKpallcHUs
mpaB 00IIeld COBMECTHOW COOCTBEHHOCTH, KOTOpasl pacipoCTpaHs-
€TCsl TaK K€ M Ha OOIIYID COBMECTHYIO COOCTBEHHOCTH CYIIPYIOB.
Tak ke 3Ta CTaThs PEryJHpyeT BOSHUKHOBEHUS IpaBa, HA OCHOBA-
HUU 3asIBJICHUS OJIHOTO U3 CYIIPYToB (IIpaBo00IaIaTelb), TaK Ke eCIIH
JUTSL PETUCTPAIMK IpaBa MPUCYTCTBYIOT BCE MPaBOOOIAIaTENN, 3TOT
MOPSIZIOK MOXET ObITh M3MEHEH, HO 3TO HE 03HAYAeT YTO €CTh BO3-
MOKHOCTh PETUCTPAIlMU NpaBa Ha OJ{HOTO cynpyra. B Enunsrii rocy-
JAPCTBEHHBIN peecTp MpaB Ha HEABMIKUMOE UMYIIIECTBO JIOJKHBI, KaK
[IPaBUJIO, BHOCUTKCS CBEJIEHHI 00 000UX Cympyrax, CleJI0BaTelIbHO,
CBUJICTEIBCTBO O TOCYJAPCTBEHHOW PETUCTPAIlUU BHIIAIOTCS HA 000-
WX CyNpyroB — npaBoobnaaareieii. [Ipu rocyrapcTBeHHON perucrpa-
LMY [IpaBa COBMECTHOW COOCTBEHHOCTH CYIPYTrOB PETUCTPATOP H0J-
JKEH UCTPeOOBaTh CBHJIETEIILCTBO O 3aKIOYCHUU Opaka, a Tak Ipej-
yCMaTpUBACTCS, YTO MPU MMOAAYHU 3asBJICHUS B HEM YKa3bIBAIOTCS, H
WHBIC MPABOOOJIAJATEIN U UX JIaHHbIC. /3 BCEro BBINIECKA3aHHOTO,
3asIBJICHUE O BOSHHKHOBEHHUE, U3MEHEHHE U TPEKpallleHUue IpaBa 00-
el COBMECTHON COOCTBEHHOCTH MOXET OBITh IMOJaHO OOOMMH CY-
MIPYTaMH.

I'oBOpst 0 COBMECTHOM COOCTBEHHOCTH HEJb3s1 HE KOCHYThCSI TEMBI
pa3Boja, CJe0BAaTENbHO, pa3jielia O0IIero UMYIIECTBA, HAXKUTOTO B
Opake. Kak mpaBwmiio, Ul HE MHOTHE PELIAIOT BOIPOC O pasJielie
HMMYIIECTBA MUPHBIM TIyTEM, OOJIBIIIMHCTBO e 00paIiaercs B Cy/.

Juis Toro 4roObl B AalibHEHIIIEM HE BO3HUKAIO MPOOJIEM C pas-
JICJIOM OOIIer0 UMYIIECTBA, MHOTHE Maphl 3aKJIFOYAIOT OpayHbId J10-
roBop. /laHHBIH JOTOBOp ONpe/eiseT UMYIIECTBCHHBIC TIpaBa U 00sI-
3aHHOCTH CYNPYTOB B Opake U B CiIy4ae ero pacTopikeHus. bpauHsrii
JIOTOBOP TIO3BOJISICT OBICTPO U JIETKO PELIUTh BOMPOCHI, CBSI3aHHBIC C
pazaesiom o0IIero UMyIecTBa He 3aBUCUMO BO BpeMs Opaka WUiu BO
BpeMs pa3Boja.

124 XakumsstnoBa M. T. TIpaBoBoe perymnupoBanue oomieil COOCTBEHHOCTH
// Mononoit yuensrit. 2017. Ne 42 (176). C. 148-150. URL: https://moluch. ru/
archive/176/46078/ (nata oopamenwus: 03.11.2020).
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OO01ee UMYIIECTBO MOXKET OBITh Pa3eIICHO MEXIY CyIpyraMu
10 COTJIAIICHUI0 000UX CynpyroB. Eciu cynpyru xenarwr, TO coria-
IICHUE MOXKET ObITh HOTAPUAIBHO YJIOCTOBEpEHO. B cirydasx xe crio-
pa pazzien o0IIero UMyIIecTBa MPOU3BOAUTLCSA B CYACOHOM IMOPS/I-
ke. Takas kaTeropus rpakJIaHCKHUX el JOBOJBHO CIOKHA U B XOJE
CyJIeOHOTO pa30upaTeNIbCTBA, KaK MPABUJIO0, YACTO MEXK]y CTOPOHAMU
BO3HUKAIOT, MHOXKECTBO KOH(DJIMKTOB KacaeMo OOIIEro UMYIIECTBa
KoMy 4TO jocTtanercs. Ho Bce e 3auacTyro OOJNBIIMHCTBO Tap, 00-
pamiasice B CyJl C ICKOBBIM 3asiBIICHUEM, CYIIPYTH JOBOJIHHO KOHKPET-
HO ¥ TOYHO PAaCHUCBIBAIOT, YTO U KOMY U3 CYNPYTOB JOCTAHETCS U3
UMyniecTBa mociie paspoja. Ilpu paccMoTpeHHHM Aen Kacaroluxcs
COBMECTHOH COOCTBEHHOCTH CYNPYTOB, O pasielic MMYILECTBa Cy-
JIOM YYHTBHIBAIOTCS Pa3JIMYHbIC (AKTOPBI, HATHYUE KOTOPBIX MOXKET
MOCIYXUTh OTCTYIIOM OT MPUHLHKIIA PABEHCTBA JOJCH KauJA0ro U3
cynpyroB. TakuMu OCHOBaHUSIMU SIBIISIIOTCS: HATUYHE HECOBEPIICH-
HOJICTHUX JIETEH U ¢ KEM U3 POJUTENICH OHU MPOKUBAIOT, KOMY IPHU-
HAJJISKUT TO WK UHOE UMYIIECTBO U HA OCHOBAHUU YETO BO3HUKIHU
9TH IpaBa U. T. 1.

B rpaxnanckom koaekce PO B cT. 256 TOBOPUTHCS, UTO UMYIIIE-
CTBO, IPUHAIISKAIICE KAXKIOMY U3 CYIIPYTOB JIO BCTYIUICHUS B Opak,
a TaKXKe MOJIyYeHHOE OJHUM U3 CYNpPYTroB BO BpeMs Opaka B Jap WId
B TIOPSIJIKE HACIICJOBaHUs, SIBISICTCSI COOCTBEHHOCThIO. Tak ke Beru
WH/IMBHIYyJIbHOTO ITOJIb30BaHUS IPUMEPOM (0JIeK/1a, 00YBB) SIBIISIFOT-
sl COOCTBEHHOCTBIO TOTO, KOMY OHU IIPUHAJICKAT, OJJHAKO HCKITIOYC-
HUEM SIBIIIOTCS IPArOLEHHOCTH U IPYTHE MPEIMEThI POCKOIIIN.

YacTo BO3HUKAIOT U TAKUE CUTYAIlUH, KOT/Ia UMYIIECTBO OJHOTO
U3 CYIIPYTOB MPUOOPETEHHOE /IO BCTYIUICHHUS B OpaK «IIPEeBpaIaeTCs»
B COBMECTHYIO coOCTBeHHOCTh. B cT. 37 CK P® roBoputhcs, 0 TOM,
YTO, UIMYIIECTBO KaXJIOTO U3 CYNPYroB MOXKET ObITh MPU3HAHHO UX
COBMECTHOH COOCTBEHHOCTBIO, €CITH B Mepro/ Opaka 3a oOumid cyer
CYINPYTOB, JTUYHOTO MMYIIECTBA, JIMOO TPyJa OJHOTO U3 HHX, OBUIN
MIPOU3BECHBI BIOXKECHHUSI, 3HAUUTEIBHO YBEINUYUBAIOIINE CTOUMOCTD
3TOTO UMYIIecTBa (KamuTaIbHBIA PEMOHT H. T.1.).!?* Ho 3auactyio B

2KprokoBa 0.0O. Hroanchl W MOIBOIHBIE KaMHH OOLICH 0JIEBON
cobctBeHHocTH // Mosonoi yuensrit. 2019. Ne22 (260). C. 321-323. URL:
https://moluch. ru/archive/260/59707/ (nara o6pamenus: 03.11.2020).
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CBSI3H C 9TUM BO3HMKAIOT IPOOJIEMBI, TaK KaK CIOKHO JJOKa3aThb, Beb
HEOOXOJMMBIM YCIIOBHEM SIBJISICTCS OLICHKA COCTOSHHS HEABHKUMO-
CTH JI0 COBMECTHOH COOCTBEHHOCTH, PALMOHAIBHBIM PEIICHUEM, KO-
HEYHO, [UIsl CYIPYTOB SBISeTCsl OpavyHbIi TOrOBOp, rae Obl 00roBa-
puBanuch Bce ycnoBus. Ho Tak Kak HE MHOTHE €ro 3aKJII0YaloT, TO
poOJIeMbI, KaCaroLIHecsi COBMECTHOW COOCTBEHHOCTH BO3HHMKAIU U
OyAyT BO3HHKATb.
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TEOPETNHECKWE ACTIEKTbI
OBLLEN AOAEBOWV COBCTBEHHOCTN

B name Bpems mpuoOpesl aKTyaJlbHOCTb BOIPOC OOIIEH HoneBoil
COOCTBEHHOCTH BBHY TOTO, YTO CYILECTBYET MHOXKECTBO TOHKOCTEH TIpH
odopmiieHun caenku. B crarbe o0OCykmaroTcs npoOlieMbl, CBS3aHHBIE C
o0mieil 101eBoi  coOCTBEHHOCTHIO. (OOOCHOBBIBAETCS HEOOXOAUMOCTH
COBEpPLICHCTBOBAHUS TIpaBa B ATOIl 00OJNACTH, MEPEYHCICHBI MPOOIEMBI.
IpemnaraioTcs MyTH pemIeHus JAHHBIX TPOOIEM.

KioueBble ci10Ba: nMpoaaka JI0JIH, MOKYITKa JTOIH, HEIBIKHMOE UMY-
IECTBO, 00IIast 10JIeBasi COOCTBEHHOCTb, TIPOOJIEMBI.

BOTSIEV A.T., GAZZAEVA M.T.

THEORETICAL ASPECTS
OF SHARED OWNERSHIP

In our time, the issue of shared ownership has become relevant due
to the fact that there are many subtleties when making a transaction. The
article discusses the problems associated with shared ownership. The
author substantiates the need to improve the law in this area, and lists the
problems. Solutions to these problems are suggested.

Keywords: sale of a share, purchase of a share, real estate, shared
ownership, problems.

Mgl Bce XOpOIIO 3HaeM, KaK BEIMKO 3HaUeHHE COOCTBEHHOCTH B
KHU3HM KOKJOT0 YeJIoBeKa, 1 00IIecTBa B 11ejoM. B Hame Bpems npu-
o0pen akTyalbHOCTh BONPOC OOILIEH J0IeBOM COOCTBEHHOCTH BBH-
Zy TOTO, YTO CYIIECTBYET MHOKECTBO TOHKOCTEH Ipu 0(OopMIICHUH
C/ICJIKH, KOT/Ia MBI 3aXOTHM, KYITUTb WJIM JK€ IIpoJaTh Aoito. Jlaaiite
pazbepemMcs 171l Hadana B TOM, UTO K€ TaKoe BOOOLIE OIS U €CTh JIN
cMbIcn ee nokynate? [Ipu mokymnke uMmyiiecTsa AByMsl U Oosee Ju-
HamMy B OOJIBIIMHCTBE CBOEM NPOUCXOIUT O(OpPMIICHHE B OOLIYIO
JI0JIEBYI0 COOCTBEHHOCTH (32 MCKIIIOUEHHEM NPHOOPETEHUS KUJIbs B
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Opaxe, MOCKOJBbKY B JJAHHOM Cllydae OHO O(QOPMIISIETCSI B COBMECT-
Hy10). [Tocie Toro kak Mpow3oIIa PEruCcTpaIs mpaBa cOOCTBEHHO-
ctu 1 BaMm BeI1aroT Ha pyku Beinucky u3 EI'PH, To cooTBeTCTBEHHO
Bbl cranoBUTECH COOCTBEHHUKAMH KaXIIblli IPOIIOPLIMOHAIBLHO CBO-
eit monu, mocye yero Bel nMeeTe npaBo pacropsKaThCsl UMYIIIECTBOM
[0 CBOEMY YCMOTPEHMIO 0€3 HapylleHHs IpaBUI JEHCTBYIOLIETO
3aKOHOZATEJIbCTBA U TAKXKE MHTEPECOB MHBIX BiajenbleB. Camu xe
MPONOPLUHN JOJIEH JONBIIMKU MOTYT ONPEACIIUTh 110 COIJIALICHHUIO,
OIUPAsCh Ha TOT (PAKT CKOJBKO KAKIBIH M3 HUX BIOXKWI B AAHHYIO
0010 MOKYIKY MMyIecTBa. He cTouT 3a0bIBaTh, 4TO Ka)IbIid COO-
CTBEHHUK HAJEJSETCSl HE TOJBKO MPaBaMH, HO U OOSI3aHHOCTSAMH 10
coJiepkanuio umytiecTBa. Ceiiyac Ha HalleM PBIHKE KUIbS OTCYT-
CTBYET CIIPOC Ha OT/AEIBHO B3AThIC 10JIM, KOTOPBIC HE ObIIIM BB B
HaType, HOITOMY CMBICI B IIPUOOPETEHUN TAaKOBOH BO3ZHHUKAET TOJIb-
KO B cilydae, eciid Bam He00X0IMMO MONYYHTh MPOMHCKY B 00IaCTH
nnu ke Bel HaMepeHsb! 3aBnaseTh BCEH IIIOLIAbI0 KBAPTHPHI, TIOKY-
I1ast OCTaBIIUECA JOJIN. Ha nmam B3TJIA, BBIT'OAHEC MMOKYIIaTh UMCHHO
JI0JIM, @ HE BCE MMYIIIECTBO LIEJIMKOM, IIOCKOJIBbKY peajbHas CTOUMOCTD
TaKOTO JKUJIbS B IECSITKH Pa3 HUKE KaJacTPOBOIL.

[IpaBo cOOCTBEHHOCTH, TOHUMAEMOE CO BPEeMEH PUMCKOI0 YacT-
HOTO NPpaBa KaK €ANHOIMYHOE TOCIIOICTBO JIMIA HaJ BEIbI0, KAK Hau-
Oosiee oTHOE, «aOCOIOTHOEY MPABO, KOHCTPYUPYETCsl HA HHAWBU/LY-
QJIbHOM Hadvaje. B To e BpeMs KU3HEHHbIE 00CTOSITENbCTBA MOTYT
MPUBOJNTH U HEPEAKO MPUBOIAT K CUTYalllH, KOTJa OJHA BEIb IIPHU-
HA/JISKUT HECKOJIBKAM JIMILAM, YTO BJIEYET MOSBJICHHE KOJUICKTHB-
HOTO Hayaja, KOHKYPUPYIOLIETO ¢ HHANBUAYAIbHBIM. D HEeKTHBHOE
MIPaBOBOE pETyIUPOBAHNUE OTHOLICHHH OOIIEH COOCTBEHHOCTH BO3-
MO>KHO TOJIBKO IPH YCJIOBHH MIPUMHUPEHHS STUX Ha4all, YTO SIBJISETCS
HETIPOCTOH 3amadeii. ['pask1aHCKOTO 3aKOHOJATEILCTBA OOIIYI0 CO0-
CTBEHHOCTb Pa3iMyacT B 3aBHCUMOCTH OT TOTO, KaK OPTaHM30BaHBI
BHYTpEeHHHE OTHOIIIeHUs. ['paxaanckuii kojaekc PO npeaycmarpuBa-
eT JIBa BUJa OOIIEH COOCTBEHHOCTH: JOJIEBYIO H COBMECTHYIO (1. 2
CcT. 244).

[IpaBo oOrieli 101eBOH COOCTBEHHOCTH MPEAINOaraeT MpUHa-
JISKHOCTH BEIM Ha IpaBe COOCTBEHHOCTH OJHOBPEMEHHO BCEM €T0
ydacTHUKaM. BMecTe ¢ TeM KaKa0My U3 HUX NPUHAUICKHUT IPaBo Ha
OIIPEICIICHHYIO JI0JII0, I03TOMY OHA Ha3bIBACTCS 10JICBOM.
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Ecnu nonm yyacTHUKOB 1071eBOW COOCTBEHHOCTH HE MOTYT OBITh
OTpe/IeTIeHHbI HA OCHOBAaHUH 3aKOHA, U HE YCTaHOBJIEHO COTJIAIIEHNE
BCEX €€ YYaCTHHKOB, J0JIM CUUTAIOTCS paBHBIMU (I1. 1 cT. 245). B co-
IJIAIIEHUH BCEX YYaCTHUKOB JOJIEBOW COOCTBEHHOCTH MOKET OBITH
YCTAHOBJIEH MOPAJIOK ONpeAeTeHHUs] 1 U3MEHEHMsI J0JIeH, B 3aBUCH-
MOCTH OT BKJIaJIa Ka)JIOTO yYacTHUKA B 00pa3oBaHUE U TPUpAIICHHE
oOero nmymiectsa (1. 2 cT. 245). Ynpasienue o0nUM HMYIIECTBOM
OCyIIECTBIISIETCS 10 001IeMy cornaieHuo. Ecim cornamenue e 10-
CTUTAETCS, TO CIIOP paccMaTpUBaeTcs cyioM (cT. 246, 247 I'K).'*¢

C KaXApIM TOIOM 3HaueHHE MMYyIIecTBa MpuodperaeT Bce 00Jb-
1iee pacrnpocTpaHeHue. B cBs3u ¢ 3TUM BO3HMKAIOT MHOKECTBO BO-
MIPOCOB, BBI3BAHHBIX MPOOJIEMaMH B IPABOBOM PETyJIMPOBAHUU OTHO-
LICHUH 10 MOoBOgYy coOCTBeHHOCTH. Takue mpobieMbl, Kacaroluecs
mpaBa JI0JIeBOH COOCTBEHHOCTH, SIBIISIOTCS MPOOJIEMBbI MpEHMYyIIe-
CTBEHHOI'O IIpaBa MOKYIKU, NPOOIEeMbl 10JIEBOH COOCTBEHHOCTH Ha
3/1aHusl.

PaccmatpuBas mpoOnemy mpaBa MPEUMYIIECTBEHHOW MOKYIIKH,
CIIEyeT OTMETHTb, YTO KaXKAbI yYaCTHUK OOIIeH COOCTBEHHOCTU
MOKET PACHOPSAAUTHCA CBOEH JToJel, U Ul 3TOro corjiacue APYTuxX
cOCOOCTBEHHHKOB He TpeOyerca. Ho mpu 3ToM mpu mpojaske Aonu
[IOCTOPOHHEMY JIUILY JPYTHMe€ YYaCTHMKH MMEIOT MpaBO MpeuMylie-
CTBEHHOW MOKYIKM MpPUOOPETeHHsI JOJH 1O IeHe, 32 KOTOPYIO OHa
MpojiaeTcs U Ha MPOUYUX paBHBIX ycnoBusx. [Ipogasen nonu nomxex
MUCHbMEHHO YBEJIOMHTH IPYTUX COCOOCTBEHHHKOB O MPOJaKe CBOEH
JIOJIY TPETheMy JIUILy. J{71st mpoaaXu A0 CPOK YBEAOMIIEHHUS COCTAB-
nset 30 gueit, mus aBuxkenus 10 gueii. Kasamock Obl, Bce YETKO U
SICHO B MPOLIETYpPE OCYLIECTBIEHUS MPEUMYILIECTBEHHOIO MpaBa Io-
KYIIKH, B OCHOBHOM 3/1€Ch € CTAJIKHBAIOTCS C LIEJBIM PsIOM CIIOPOB
B HEKOTOpPBIX ClIydasx M HepaspelmumbIx Borpocos. [Ipexae Bcero,
BOMPOCHI BOZHUKAIOT C MOPSIIKOM M (POPMOIl U3BEILEHHS O MPOAAKH
nomu. CrnexyeT OTMETUTh, UTO HE BO BCEX CIydYasiX CYIIECTBYET IIO-
TPeOHOCTH B M3BEIIEHUH JPYTHUX COCOOCTBEHHHKOB O MPEICTOSILIEH
npogaxe. Tak, HarpuUMep, MpHU OTUYKACHUU 3€MEIb CeIbX03 Ha3Ha-

126 Tanunosa E.C. K Bompocy 0 10puIuyecKoil MPUPOe U3BEIICHUS O
HAMEPEeHUH MPOJATh JOJI0 B MpaBe OOLICH 1071eBOi COOCTBEHHOCTH Ha KH-
JI0€ MOMEIICHHE KaK FrapaHTHH OCYIIECTBICHHS PEUMYIIECTBEHHOTO MpaBa
nokynku ponu. Huxnuit Hosropon, HKH, 2010.
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YEeHUS! KaXKIbIi COCOOCTBEHHUK MMEET MPaBO MPOAAXKH CBOCH NOJH
TpeTbeMy JHUIly Oe3 OMOBELICHHUS IPYTUX yYacTHUKOB. ['oBOps 00 u3-
BEIICHUH MPH MPOJAAXKe APYrod COOCTBEHHOCTH, B 3aKOHE TOBOPHUT-
Cs1, YTO M3BEIIECHUE TOJHKHO OBITh B MMCHbMEHHOM BUJIE, PYTUE BHBI
U3BELICHUS HE SBIAIOTCA ACUCTBUTENBbHBIMU. HO M TyT BO3HUKAIOT
mpoOJeMbl, CBSA3aHHBIE C TEM, YTO OTUYXKAAIOIIEMY CBOIO JIOJTIO HE
H3BECTHO MECTO HaXOKACHUS COCOOCTBEHHUKOB. CaMbIM paliioHalb-
HBIM PEILICHUEM, Ha Hall B3I, sBisieTcs npegioxenue H. Touee-
Ba: «[Ipencrasusiercs, 4To TpeGOBaHUS 00 M3BELICHUH MOYKHO TpH-
3HaTh BBINOJIHEHHBIM, €CIU MPOAABEL IIPEIOCTAaBUT JA0KA3aTENbCTBA
O HANPAaBIECHUU UM yBEJOMIICHUS O MPOAAXKU JOJIU IO IOCIEHHEMY
H3BECTHOMY MECTY KHUTEIbCTBA OTCYTCTBYIOIIMX COCOOCTBEHHHKOB H
0 TOM, YTO MX MECTO MpeOBbIBaHMS HEU3BECTHO (JaHHBIE aJPECHOTO
010po, cOOOIIeHNE MECTHOW aIMHUHUCTPAIMU, HAJIOTOBBIX OPTaHOB O
3aJJ0JPKEHHOCTH OTCYTCTBYIOLIETO JIMIA 110 yIJIaTe HAlIoroB, cOOpOB
1 MHBIX IJIaTEXe! 1o CBOeH 10Jie B 001IeM UMyIIecTBe U T. A.). B mpo-
TUBHOM clly4yae ObIJI0 OBl OTpaHMYEHO MPaBO COOCTBEHHHKA, KeJaro-
LIETO PacIOPSAUTHCSI CBOUM MMYILECTBOM C COOIOACHUEM TPaBHII)
cr. 250 T'K.*7

B xauectBe TpeOoBaHMI K M3BEIICHUIO O MPOAAXKH JIOJH B MPaBe
o6meit coocrBennoctu ['K PO nmpenycmarpuBaer HopMy 00 00s13aH-
HOCTH yKa3blBaTh B JOKYMEHTE BCe YCJIOBHs mpojaxu (m. 2 cr. 250
'K P®). B atom ciayuae npu npojiaxe CBOECH J0JIU TPETHEMY JIUILY 3TO
MHUHHUMHU3UPYET NPETEH3UH CO CTOPOHBI APYTHX COCOOCTBEHHUKOB. B
JIMTEPAType CYLIECTBYET U MHOE MHEHHE O IIPaBOBOU IIPUPOJE U3BE-
LieHust 00 OTUYXKIEHUH JI0IH B TIpaBe oo11el cobctBenHocTH. Hanpu-
Mep, H. TonueeB oTmedaer, 4T0: «M3BELICHUE IPOJABLA OCTAIbHBIMU
ydacTHHKaMu OOIIeH J0JieBOH COOCTBEHHOCTH W MpEAJOKEeHHUE, Ha-
npasisiemoe B nopsake cT. 435 'K PO, nmerot paznuuHyro IpaBoByIO
MIPUPOJY, TaK K€ OH OTMeuaeT, uto aHaius cT. 421 u ct. 435 'K PO no-
3BOJISIET CUUTATh, YTO IIPEAJIOKEHUS O 3aKIIFOUEHUH JOTOBOpa HaIlpas-
JISIETCSl TMLOM J00POBOJIBHO, TT0 CBOEMY YCMOTPEHHIO, U OTUYKAAET
ero cB0OOJHOE BOJICU3BABICHUE CUMTATh ceOsl 3aKIIOYMBIIMM JIOTO-

127 Tomuees H. [IpenMyIiecTBeHHOE MPABO MOKYIKH JOJIH KUIOTO 10Ma
(xBaptupsl) // Poccuiickas roctunusi. 2000. Ne7; Tomuees H. SBnsiercst mu
M3BEIIEHHE O IPEUMYILECTBEHHOM MpaBe Mokynke odeproii? / Poccuiickas
roctunust. 2003. Ne7.
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BOp C aJIpecoM, KOTOPBIM Takoe NpeaiokeHne Oyaer npunsaro. M3se-
LIEHUE K€ YYaCTHUKOB 0OIIel 10JIeBOH COOCTBEHHOCTH 00 OTUYXIle-
HUH J0JIM B TIpaBe HAMPABISIETCS HE M0 YCMOTPEHHIO COOCTBEHHHKA, &
B CHIIy 00s13aTeIBHOTO JUIs HEro MpeAnucanus 3akoHa».'”® [IpaBoBoe
3HAUEHHUE TAKOro U3BeleHus onpeaeneHo B 1. 2 ¢T. 250 'K PD u 3a-
KIIFOYAETCsl TOJIBKO B OJTHOM: YBEJOMHUTD JPYTHMX COCOOCTBEHHHUKOB O
HaMepeHHe MPOAATh CBOIO J0JII0 TOCTOPOHHEMY JIMILY.

Tax xe, H. ToqueeB oTMeuaeT u TO, 4TO B CIIydasiX OTUY>KACHUS
JIOJIM B IIpaBe OOIIeH 1071eBOl COOCTBEHHOCTH Ha HEJBMKUMOE HMY-
LIECTBO JIOTOBOP KYIUIU-TIPOAAXKH JOJIKEH OBITH COCTaBIIeH B (hopMe
€JIMHOTO JIOKYMEHTa, MOJIMUCaHHOr0o cTopoHamu (ct. 550 'K Pd), a
JOTOBOP KYIUTH MTPOJAKH JIOJIU B IPaBe COOCTBEHHOCTHU Ha KHUJIOE T0-
MeIlleHHe elle ¥ MOJIeKUT TOCYAapcTBEHHON peructpauun (ctT. 251
'K P®) . 3 pa3zn. 1 «O0Omme nojaoxeHus, HHCTPYKIUU O TOPSIIKE
rOCYJapCTBEHHON pEruCcTpanyy J0roBopa KyIUd IIPOAaXH U Mepexo-
Jla IpaBa COOCTBEHHOCTH Ha YXHJIbIe TIOMelleHus».'” B ciyyae mpu-
3HAHUsI U3BELICHUS O MPOoAaxe opepTO, U BEIPAKEHUSI IPYTUMH CO-
COOCTBEHHMKAMU HAMEPEHUs PeaIn30BaTh CBOE MPEUMYILIECTBEHHOE
MPaBO MOKYIKH, TAKOH JOrOBOP OKa)KeTCsS HEJEHCTBUTEIbHBIM (4. 2
cT. 550 'K P®), a moroBop Kymiiu npoJaxxu I0JH B 001ei cOOCTBEH-
HOCTH Ha XKWk OyJeT MpU3HaH He3aKII0UeHHBIM (1. 2 cT. 558).

Bomnpocs kacaromuecst mpaBoBOW MPUPOAbI U3BELICHUS O MPOo/a-
KM JIOJIU B MpaBe 0011eil COOCTBEHHOCTH MMEET OOJIbIIOE 3HAYCHUE,
TaK KaK IMEHHO OT TOTO SBISIETCS JIM 9TO M3BELIeHHE OpepTOl MM
HET, 3aBUCUT OMpECICHNE MOMEHTa 3aKJIIOYEeHHUs, MECTa 3aKiIroue-
HUS, coOItoieHne TpeOoBaHui K opme U 1Ip.

OnHa U3 OCHOBHBIX MPOOJEM B MPEUMYIICCTBEHHOM IIPaBe IO-
KYIKH CTOUT B T€X CJIydyasiX, KOTJa BCE COCOOCTBEHHHUKU XOTST MPH-
o0pecTH mpojaBaeMyio J0J0. B naHHOM ciyyae s BUXKY OIHO pa-
LUOHAIILHOE W TPaBWIBHOE peIleHHe TaHHOW MpOOJIeMBbl, TaKOBOH
sI CUATAIO 3aKII0YEHHE JOTOBOpa KYIUIU-TIPOAAXKH C JIMLIOM TEPBBIM
00paTHBILIUMCS K MpoAaBiy. Tak ke MOKHO CKa3aTbh, YTO MPOJaBeLl
caM MOXET OTAATh MPeANoYTeHUE KaKOMY-JTHOO0 MOKYaTero.

12 Tomuees H. [IpenMyIiecTBeHHOE MPABO MOKYIIKH JOJIH XKUJIOTO 10Ma
(xBaptupsl) // Poccuiickas roctunust. 2000. Ne7.

2 Tomuees H. SIBnsiercst i M3BENICHHE O MPEUMYIIECTBEHHOM MpaBe
nokytke ogeproii? / Poccuiickas octurust. 2003. Ne7.
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Bropoii npoGiiemoii paccMOTpeHHOW HaMu sIBIIsieTcs IpoOieMa
JI0JIeBOM coOcTBeHHOCTH Ha 3naHus. CormacHo crathe 290 'K PD
COOCTBEHHHMKAM KBapTUP B MHOTOKBapTUPHOM JIOME TPUHAIICKAT
Ha IpaBe OOIIel JI0JIEBOM COOCTBEHHOCTH OOIME OMEIICHHUS JI0oMa,
HeCyIIMe KOHCTPYKIMH A0Ma, MEXaHUYECKOE, IEKTPUUECKOE, CaHU-
TapPHO-TEXHUYECKOE U MHOE 00O0pYAOBaHUE 3a Npe/esiaMu WM BHY-
TPH KBapTHUPBI, 00CTy X UBaroIiee Oojiee ofHON KBapTUphL. [Ipu 3TOM
COOCTBEHHHMKH KBapTHUP JIJIsl 00CCIICUCHUS IKCIUTyaTallid MHOTOKBap-
TUPHOTO JIOMa, M0JIb30BaHUSI KBAPTUPAMHU U X OOIIMM UMYIIECTBOM
00pa3yrT TOBAPUILECTBO COOCTBEHHUKOB JKHJIbsl, KOTOPOE SIBJISICTCS
HEKOMMEPYECKOW OpraHu3alren, CO34aBacMoi 1 IEMCTBYIOLIEH B CO-
OTBETCTBUU C 3aKOHOM O TOBApPHUIIECTBAX COOCTBEHHUKOB KHIIbs (CT.
291 T'K POD).

TakuMm 00pa3oMm, yKa3aHHbIC HOPMBI, a TaK)Ke 3aKOH O TOBapH-
IIECTBaX COOCTBEHHUKOB HIIbsS PETYIUPYIOT OTHOIIEHUS TOJIBKO
MEX1y COOCTBEHHMKAMH KBapTHUDP B KWIOM JIoMe. B coOTBETCTBUH CO
crarbeii 244 I'K P® o01mas coOCTBEHHOCTh Ha JICIMMOE UMYIIECTBO
BO3HHUKAET B CIIy4asiX, IPEeIyCMOTPEHHBIX 3aKOHOM HIIA JOTOBOPOM.
Cratseit 252 'K PO npeaycMoTpeHO, 4TO UMYIIECTBO, HAXOAIIEECs
B JIOJICBOW COOCTBEHHOCTH, MOXKET OBITh Pa3JIelIeHO MEX]y €€ yJacT-
HUKaMHU 10 MX COTJIAIIICHUIO, U YYaCTHHUK JIOJICBOW COOCTBEHHOCTH
BIIpaBe TpeOOBaTh BbIJIENA CBOCH JIOJIM U3 00MIero umyinectsa. [Ipu
HE JJOCTM)KCHUW YYaCTHUKAMH JI0JIEBOH COOCTBEHHOCTH COTJIAIIICHHUS
0 CII0co0€ U yCIIOBHSIX pa3zielia 00IIero MMyIIeCcTBa HiTH BhIJIENa I0JIN
OJIHOTO M3 HUX YYaCTHHK JIOJICBOH COOCTBEHHOCTHU BIIPaBE B CyJe0-
HOM TIOpsiZike TpeOOBaTh BbIJIENAa B HATYype CBOCH JOJIM W3 OOIIEro
uMmyiecTBa. Eciu paHee 3a COOCTBEHHHUKOM 3JIaHUS COXPaHSIIOCH
MPaBO PaCHOPSKATHCA MOMEIICHUSIMHU, HAXOISALUIUMUCS B 3[JaHUU U
ux npojaaxei. [Ipu 3ToM Moria ObITh CUTYaIUs TJIe COOCTBEHHUKOM
BCEX MOMEIIEHUN CTAHOBUIIOCH OAHO JUL0. To mocie npuHsatus BAC
[Toctanosnenus [Inenyma ot 24.07.2009 roga Ne 69 xapTuHa pe3ko
W3MEHUJIACh, TeePh COOCTBEHHUKAMU MOMEUICHHM, HaXOISIUMHCS
B 3JTAaHUW CTAHOBSATCS TPETHH JIMIIA, BHIKYMUBIINE YacTh 37aHus. >

[Ipu paccmoTpeHnu mpodieM oOuel AoneBOl COOCTBEHHOCTH
HEBO3MOXKHO HE 3aTPOHYTh BOMPOC paclpeiesieHus PacXoloB U JI0-

30TlocranoBnenus [Lnenyma ot 24.07.2009 ., Ne 69.
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XOJIOB, BO3HHMKAIOIIUX B CBS3UM C UCIOJIB30BAHUEM OOIIETO UMYIIC-
crBa. Cornacno cratbe 248 'K P 1oxoabl OT HOIB30BaHKUS O0IIAM
MMYIIECTBOM, HAXOJSAIIMMCS B JIOJIEBOH COOCTBEHHOCTH JIEISITCS
MEXIy YYaCTHUKAMH COTJIACHO UX JIOJISIM, €CJIM MHOE HE MPEeayCMO-
TPEHO 3aKOHOM J0roBOpoM. [IpuMepoM mMosb30BaHus OOIIUM HUMY-
IIECTBOM MOXET OBITh TOJh30BAHHE CTCHOW JoMa JUIsl PEKIaMBbl.
Panee Ha mpakTHKe BO3HHMKAJIO MHOTO BOIPOCOB, U JOXOJ MOJIydai
TOJIBKO COOCTBEHHMK 3JaHMS, TAK KaK ObLUI € THHOINYHBIM XO3SHHOM,
ceiyac ke 37aHus HaXOIUTCA B JOJIEBOM COOCTBEHHOCTU M BCE IO-
JIydaeMble JOXOJbl U PACXOJIbI JIENSITCS MEXIYy COCOOCTBEHHUKAMMU.
Cornacto ct. 249 'K P® kax1b1if U3 y4aCTHUKOB JI0JIEBO COOCTBEH-
HOCTH 00sI3aH COpa3MEpHO CBOCH J10JIe yIUIAYMBaTh HAJOTH, COOPBI
Y WHBIC TUIATSXKHU MO OOIIeMy MMYIIECTBY, 8 TaK:Ke COXPAHCHUIO H
cojiepkanuio 31anusi. ClieZI0BaTeNbHO, JTFOOBIC PACcXO/Ibl, CBI3aHHBIC
C COJICpXKaHUEM JJAHHOTO 3J[aHHsI JIOJIKHBI OBITh PaCIpe/Ie/ICHbI MEXK-
JIy COCOOCTBEHHUKAaMU COTJIACHO HMX JIOJIsIM. PaHee Takue pacxoibl
MePeKJIabIBAINCh HA COOCTBCHHUKOB MOMEIICHHI COOCTBEHHHKOM
3J1aHUsl, TETIePh JKe, KOTa 31aHus HAXOAUTCS B OOIICH J10JIeBOi COO-
CTBEHHOCTH BCE YETKO H SICHO.

Taxoke BO3HUKAET MpoOIeMa C pacXoaMH 110 COJIEPKAHUI0 00IIIe-
ro umyuiectna 3aaHus. Cornacuo ct. 249 'K PO pacxonsl mo conep-
YKAHHUIO OOIIEro MMYINECTBA MOJISKAT PACTIPEICICHUI0 MEXKIY BCE-
MU cocoOcTBeHHUKaMu. CrieloBaTeNbHO, JTF00bIE PacXoIbl, TOHECCH-
HbIE COCOOCTBEHHUKAMU KaCarOIIEerocs 00IIero UMYIIECTBA, JOKHBI
OBITh YYTCHBI KQXK/IBIM U3 HUX B COCTaBE PACXOJIOB B IIEJISX UCUHCIIC-
HUS HAJIOTOB Ha MPUOBLIB JIUIIIb B ONPeieIeHHON YyacTu. OIHAKO CyM-
MBI TaKHX PacX0[0B MOTYT ObITh OTPOMHBIMU. ["'OBOPsi 00 3TOM MOX-
HO CKa3aTh, YTO €CJIM HAJIOrOIUIATEIbIINKH B TCUCHHUE IOCICIHUX JICT
OCYLIECTBIISUIM PACXOIbI HA PEMOHT 3/IaHUSI HAXOSIIET0Cs B 10JIEBOM
COOCTBEHHOCTH, TO PaHEE BCE 3TU OCHOBAHUS YUUTHIBAIUCH, IS 1Ie-
nielt HanorooomoxeHus. Teneps ske cortacHo [locTaHOBIIEHUIO Takue
PacXo/ibl YYUTHIBAIOTCS TOJBKO B LEJISIX HAJIOTOOOIO0KECHUS U TOJIBKO
B COCTAaBIIAIONICH ee yacTH-10Ju. MIcXost U3 3TOro, y HaJoromiaTeib-
IIMKOB €CTECTBEHHO BO3HHMKACT MPO0JIeMa, CBsI3aHHASI C HEJIOUMKOM
[0 HAJIOTYy Ha NPUOBLIL BCIICJACTBHE HEOOOCHOBAHHOIO IMPH3HAHUS
PacXo/IoB O COJICPIKaHUI0 00IIero uMyiecTsa. Takas sxe mpobiaema
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MOZKET BOBHUKHYTH Y HAJIOTOIUIATCIILIIIUKOB B CBA3U C HI[C €CJIM OH
HC BIPABC NPUHUMATL pacXodbl HA COACPIKaAHUA 06]]_161"0 umyniecTBa
OCJIUKOM, TO U HI[C B OTHOLICHUU TAKUX PACXOAO0B TO U OH HEC MOXKET
OBITH MPEAbSABJICH K BOSMCIHICHUIO U3 6IO,E[)KCT3.
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Mmaructpaut PreOY BO
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MHCTUTYT (rOCyAapCTBEHHbIA TEXHONOrMYECKMi yHUBEpcHuTeT)
HayuH. pyk. -p top. Hayk, npo¢peccop KOKOEBA J1. T.

NOHSITNE U TIPUSHAKW APEHADI
HEABVDKNMMOTO MMYLLEECTBA

B nanHOll cTarbe, aBTOp pacKpbIBAaeT MOHATHE U NPHU3HAKU APEH]IbI
HEJIBUKUMOTO UMYIIIECTBA. YKa3bIBaCT Ha KOHKPETHBIC MPOOEIbI B 3aKO-
HOJATeNBCTBE, Tpe/yiaraeT MyTH MX pasperieHus. PaccmarpuBaeTr Gomee
MOPOOHO KOHCTPYKIIUIO MPABOBOTO MHCTHUTYTa APEHIBI B CHCTEME POC-
CHICKOTO TPakIaHCKOTO TpaBa.

KioueBble ¢10Ba: apeH/1a HEABMKUMOTO HMYIIECTBA, KOMIUICKCHBIH
HHCTHUTYT, PU3NIECKHUE JINIA, FOPHIMIECKUE JINIA, IPEIIPHHUMATEIHCTBO,
JIOTOBOPHBIEC 00513aTEIIbCTRA.

GAGIEV A.G., KOKOEVA L.T.

THE CONCEPT AND SIGNS
OF LEASE OF REAL ESTATE

In this article, the author reveals the concept and signs of renting real
estate. Indicates specific gaps in legislation, suggests ways to resolve them.
Examines in more detail the structure of the legal institution of lease in the
system of Russian civil law.

Keywords: rent of real estate, complex institution, individuals, legal
entities, entrepreneurship, contractual obligations.

B coBpeMEHHBIX YCIOBMSIX Pa3BUTHs pakJaHCKoro npasa Pd
0c000€ 3HAYCHHE MMEIOT BONPOCHI apeHbl HEIBUKUMOIO UMYIIC-
ctBa. [lo cBOE#l CyTHM OHM TECHO MEPEIUIETAIOTCS] CO CMEXHBIMHU BO-
IIpOCaMu OTPACIEBOr0 3aKOHOAATEILCTBA, IIPEJICTABIEHHBIX B Hay4-
HBIX TPYyJIaX COTPYAHHUKOB Kaepbl TPYAOBOTO U IMPEANPUHIMATETb-
ckoro ipasa CK TMHU (T'TY).!3!

BlKokoesa JI. T., Yemxemon C.P., Omucaesa O.B., T'aiitosa JI. X. M. Ha-
yuHasi mkona. BnaaukaBkaz, 2018; Xyraesa JI.T., J[3aroea M.P., YUemxe-
MoB C.P. [Ipon3BOICTBEHHBIN ayTCOPCHHT C TOYKH 3PEHHS HATOTOOOIOKEHIS
/| Bectauk CeBepo-OCeTHHCKOTO TOCYJapCTBEHHOIO YHHBEPCHTETA HMMEHH
KJIL Xeraryposa. 2013. Ne4. C. 503-506; Kokoesa JI. T. MexyHapoaHo-mpa-
BOBBIC KOJUTM3UH HCTIONBb30BaHws mm3uHra. M., 2019; Toryzosa M. b., J[xuou-

noB K.M. Otrpanmdenue 10roBopa MOCTaBKU OT APYTHX Pa3HOBUIHOCTEH KyTI-
JIM-TIPOZIAKH // AKTyaltbHBIe TIpoOJIeMbl TpaBa. Biamukaskas, 2018. C. 257-262.
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Apennia — onvH U3 HauboJiee Pa3BUTHIX, HO TPU 3TOM CIIOIKHBIX
U KOMIUICKCHBIX HMHCTUTYTOB. YK€ Ha MPOTSKEHUU THICSUETICTHI
ApEeHIHbIC OTHOILICHUSI BO3HUKAIOT KaK B MPEINPUHUMATEILCKON Je-
SITETHOCTH, TaK ¥ B ITOBCEIHEBHBIX OTHOMICHHSX (PU3NUCCKHUX JIUII,
HUKaK C MPEeANPUHUMATEIHCTBOM HE CBSI3aHHBIX. MIMes B kauecTBe
0a3uca OCHOBATEIIbHYK YKOHOMUYECKYIH0O MOTHBHPOBKY, apeHaa st
MTOJIHOIIGHHOTO (DYHKITHOHUPOBAHUS B Ka4eCTBE KOMILICKCHOTO WH-
CTUTYTa IOTpeOOBaJia TAKKE ¥ KOMILICKCHYIO IIPABOBYIO HAJICTPOHKY,
MPU3BAHHYIO PETYIUPOBATH APEHAHBIC MPaBoOTHOIICHUs*2, PaccMo-
TpuM OoJiee MOAPOOHO KOHCTPYKIIMIO MPABOBOIO HHCTUTYTA apPCH/IbI
B CUCTEME POCCUHCKOr0 TPaKJaHCKOr 0 IIpaBa.

B I'paxpanckom koxpexkce Poccuiickoit @enepanuu A0Tr0BOPY
apeH/Ibl TIOCBAIICHA OT/eNbHAs ri1aBa (. 34), BKItoYaromias B ce0s
CBbIIIE mIiecTUaecATU cTaTeil. CTpyKTypa JaHHOM riaBbl MOCTPOCHA
10 TOMY K€ IIPUHIIMITY, UTO U CTpYKTypa apyrux raas 'K, perymaupy-
IOIIUX CIOKHBIE TOTOBOPBI, KOTOPBIE UMEIOT CBOM OTAEIBHBIC BUIIbI
JIOTOBOPHBIX 0053aTelbCTB (KYIUIA-TIPOIaXa, MOAPSA U HEKOTOPhIC
JIPYTHe): CHavaja W3JIaraloTCs TOJIOKCHUS, SIBIISTIONIUECS OOIIMMHU
JUTIsI BCEX BUJIOB IOTOBOPA apeHbI, a 3aTeM — CIIeLUaIbHbIe MIpaBuia,
OTHOCSIIIMECS TOJIBKO K COOTBETCTBYIOLIEMY BUIY JOTOBOPa ApEH]IbI
(mpoxkart, apeHia TpaHCIIOPTHBIX CPEACTB, apeHIa 3aHUN U COOpYKe-
HUH, apeHia NpeAnpusTHii, ((UHAHCOBas apeH/Ia).

VYkazaHHbIE BHIBI OTOBOPA apeHABl U JOTOBOPHI apeHIbI OT-
JICJIbHBIX BUJOB MMYIIECTBA PETYIHPYIOTCS CICIYIOIIUM 00pa3oM:
oOImiue nojoxeHust 00 apeHjie MPUMEHSIOTCS K HUM CyOCHIUapHO,
T.€. TOJBKO B TOM CJy4ae, €CJIM CHEIMaIbHBIMU TpaBUiIaMu (TaKxke
npexycmoTpeHHbiMU ['K) 00 3TUX OrOBOpax HE yCTaHOBJIGHO WHOE
(ct. 625 TK).

CoBpeMeHHOEe JIeraJbHOE MOHITHE «apEHIbD» COIACPKUTCSA B CT.
606 I'paxxmanckoro koaekca P®. B cooTBeTcTBUU € 3TOU cTaThel moa
JIOTOBOPOM apeH/Ibl (MMYIIIECTBEHHOTO HaliMa) MOHUMAETCS TPaK/aH-
CKO-IIPaBOBOM 10rOBOP, [0 KOTOPOMY OJIHAa CTOPOHA — ApEHI0AATENb
(HaiiMoyarenb) 00sI3yeTcsi MPEOCTaBUTh APYTrOil CTOPOHE — apeH-
JnaTopy (HaHUMATEI0) 3a TUIATy ONpeAeliCHHOE UMYIIECTBO BO Bpe-

132MaxkcumoBa A.B., Jlorunos E. A. TIpaBoBasi KOHCTPYKIHsI JOTOBOpa
apennsl // Bectauk maructparypsl. 2015. Ne6-3. C. 14.
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MEHHOE BJIaJICHUE U IMOJIb30BAaHME WM BO BPEMEHHOE I10JIb30BAaHUE.
Bragers u mosib30BaThCs apeHJOBAHHBIM HMMYILECTBOM apeHAaTop
00513aH B COOTBETCTBHH C YCIOBUSMH JOTOBOPA apeHbl, a B Cllydae,
€CJI TaKUe YCJIOBUS B IOTOBOPE HE ONPENEIIEHbI, — B COOTBETCTBUH C
HazHadeHHeM uMmyiectsa. [locneaHee nonoxeHne KOppPeCHOHIUPYET
HOpMeE, YCTaHaBJIMBAIOUIEH 00Ilee MPaBUIO O MPUHAICKHOCTH T0-
CTYIUIEHHUH, MOJyYEHHBIX B Pe3yJbTaTe MCIOJIb30BaHMS MUMYIECTBA
KaKHM-JIMOO JTULOM (HE COOCTBEHHHUKOM), JIUIY, HCIOJIB3YIOMIEMY
HMMYLIECTBO Ha 3aKOHHOM ocHOBaHuu (cT. 136 I'K).

JlaBast moHATHE JOrOBOpa apeHibl, 3aKOHOAATEIb HCXOIUT W3
TOT0, YTO JAHHBIA JOTOBOP MPEACTABISIET COOOH OOBIYHBINA CAMOCTO-
SITENIbHBIA BHJ JOTOBOPHBIX 00S3aTENbCTB, TAKOH XKe, KaK JOroBOP
KYIUIM-IpoAaku U T.1. B 1o e Bpems ['K uckiarodaer BO3MOKHOCTD
HCIOJIb30BaHMsI JAHHOTO JI0T0BOpa B LIEJSAX, MIPOTUBOPEYAINX MPH-
poO/Jie TOrOBOPHBIX OTHOLIEHHUH, KaK 3TO UMEJIO MECTO paHee.

JloroBopy apeHAbl MPUCYIIN TOJBKO €My XapaKTEpHbIE YepThl,
MIO3BOJISAIOIIUE PAacCMATPUBATh ATOT AOTOBOP B KAaueCTBE CaMOCTOSI-
TENBHOTO THIIA TPaKJaHCKO-IIPABOBBIX J10ToBOpoB. [loHsTHS «apeH-
Ja» U «UMYLIECTBEHHBI HaeM» HCIOJB3YIOTCS OOBIYHO KaK TOXK-
JIECTBEHHBIC: MPH JIFO00I apeH[e UMEeT MECTO HaeM MMyIllecTBa'*.
VYnotpebnenrne B JEHCTBYIOLNIEM POCCHMCKOM 3aKOHOJIATEILCTBE B
OJIHUX CITydasix TEpMHUHA «apeH/ia», a B IPYIHX — «MMYIIECTBEHHBIN
Haem» (IPOKArT | T..) CBA3aHO HE CTOJILKO C Pa3Iu4MsIMHU OTACIBHBIX
BHJIOB TaKUX JIOTOBOPOB, CKOJIBKO CO CIJIOKMBILIEHCS MPAaKTUKON UX
HAaMMEHOBaHUS B ONpeaeieHHbIX cdepax. HOrIa TepMHUH «apeHna»
MPUMEHSIICS TIPU Cllaue BHAEM ONpENENCHHBIX 00BbEKTOB, HAIPHMED
HEABWXUMOCTH. **

I. @. [llepmieneBuy 1o 3romMy nosoay nucai: «Hamemy 3akoHO-
JATEeJIbCTBY YYXKAO Pa3Indue MEXIy MOJIb30BAHUEM TOJBKO BEIBIO
1 U3BJICYEHUEM U3 HEE IJIOJI0B, KaK 3TO MPUHATO B FTEpMaHCKOM Ipa-

133 MakciotoBa A.M., AxtsimoBa E.B. I'paxaaHcko-mpaBoBasi xapak-
TEepUCTUKA MHCTHTYTa JOroBopa apeHjbl // MHHoBaumonHas Hayka. 2016.
Ned-4. C. 154.

134Kokoesa JI. T. ®uHaHcOBast apeHa: CYIIHOCTh U 0COOEHHOCTH // AK-
TyaJIbHbIE TIPOOJIEMBI Pa3BUTHUS IPAXKAAHCKOTO MIpaBa U IPaykJaHCKOro Mpo-
necca. Marepuaisl V Beepocceuiickol HayqHO-ITPaKTHYECKONH KOH(EPEHIUH.
2018. C. 82-86.
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BE€, UyXKJ0 TAKXKE PA3IMUNE MEXYy HAUMOM JIOMOB U JIBUKUMOCTEH,
HaIMOM CeNbCKUX 3eMellb, HAHMOM CKOTa, KaK 3TO MPUHATO BO (paH-
ry3ckoM mpasey.'* J1. C. PyxaHoB npaBuIbHO yKa3biBaeT, 4to [ K PO
paccMmaTpuBaeT apeHay M UMYIIECTBEHHBIH HaeM KaK CHHOHUMBI.'*
ITosTOMY TepMHUHBI «HAaEM», KAMYLIECTBEHHBIA HAEM» U «apeHaa», a
TaK)KE «apeHJ0AATEelb) U «HAUMONATEIbY WU «APEHAATOP» U «Ha-
HUMATeNb» OYAyT UCIOIb30BaThCS KaK TOXKIIECTBEHHBIE.

Kak cnpasemmuBo ormeuaer B. B. Kymakos, noroBop apen[sl
MOXKHO OTHECTH K TPYIIE PErYIUPYIOIUX OTHOLIEHUS 110 Iepefadye
BO BPEMEHHOE II0Jb30BaHUE UMYILIeCTBa cuelok. IIpu atom ucciue-
JIOBATENIb AKLEHTUPYET BHUMAHKE HA OCHOBHOM OTIMYMH JOrOBOpa
apeHja OT JI0roBOpa Mo Iepenadye UMYIIecTBa B COOCTBEHHOCTh, KO-
TOpOE 3aKJI0YaeTCs B OTCYTCTBUHM CMEHBI THTYyJla COOCTBEHHOCTH B
YaCTHOCTU U B IIPABOBOM CMBICIIE AHAIU3UPYEMOU CHEJIKU B LIEJIOM.
B 3TOM citydae mpaBOBOI CMBICI 3aKJIFOUAETCA B CO3JaHUU OIpeJe-
JICHHOT'O BHUJIa TOBapoOOMeEHa, I B KaueCTBE TOBapa BHICTYMAET HE
Belllb, & IIPABO MOJIb30BaHUA €10. B 3TOM M 3aKIH0YaeTCs CYLHOCTb
JIOTOBOPA apeHbl, COTJIACHO YCIOBHSIM KOTOPOTO OCYLIECTBIISIETCS
nepeaaya UMyILIECTBa B MOJIb30BaHKE U BiaJeHUe Oe3 MpaBa pacro-
psoxenust. '’

N.B. CapHakoB omnpenenseT A0roBop apeHbl B KauecTBE ca-
MOCTOSATENBHOIO BUJIA TPAKIAHCKO-IIPABOBOTO NOTr0BOPA, YCIOBUS
KOTOpPOTO ONpEIeNsIOT 0043aHHOCTh apeHAo0JaTelNss C OJHON CTo-
POHBI 110 NPEIOCTABICHUIO aPEHJATOPY C APYTOU CTOPOHBI BO Bpe-
MEHHOE BJaJicHue U (MJIN) MOJIb30BaHUE UMYIIECTBA Ha OIpeieIIeH-
HBI CPOK 3a yCTaHOBJICHHYI mary.'** JlaBas cBOE ompeneneHue

35 [lepuieneBnd I.®. YueOHHK PYCCKOro rpakIaHCKOro mpasa. M.:
Craryt, 2005. C. 78.

36PyxanoB JI.C. AkTyanbHble MPOOJIEMBI PABOBOIO PETYIHPOBAHHS
nHCTUTYTa apeHipl // EBpasuiickuil ropuandeckuii xyprai. 2015. Ne 11.
C. 112.

137KynakoB B.B. O HEKOTOPBIX aKTyaJlbHBIX BOPOCAX MIPABOBOIO PEry-
JIMPOBAHMS APEHAHBIX OTHOIIEHHH // BecTHUK TBepCcKoOTo rocynapcTBEeHHOTO
yausepcureta. Cepust: [Ipaso. 2015. Ne2. C. 37.

138 Caprakos U. B. JIoroBop apeH/ipl: MOHATHE, IPH3HAKH, XapaKTepHbIC
YepThl, MECTO B CUCTEME JJOTOBOPHBIX OTHOLIEHUI U OCHOBHBIE €TI0 IOJIOXKE-
nust // FOpucrt. 2006. Ne4. C. 21.

141



noroBopy apenasl B.B. BacunbeBa B NONMOJTHEHHE K YKa3aHHOMY
BBIIIIE OTMEYAET TAKyI0 0COOEHHOCTh JaHHOTO IPaskJaHCKO-TPaBo-
BOTO JIOTOBOPA, KaK MPaBO COOCTBEHHOCTH apeHAaTopa Ha IJIOJbI,
MPOAYKIHIO U TOXO/bI, IOJydyaeMble UM B Pe3yJIbTaTe apeH1yeMOro
umyniectsa.'”” Tu onpeaeneHus JaHbl UCCIEI0BATEISIMU B COOT-
BETCTBUU ¢ HOpMaMH cT. 606 I'paxkanckoro kojaekca Poccuiickoit
Denepauum.

B kauecTBe mpu3HaKa 10roBOpa apeH bl MO>KHO Ha3bIBATh CIIEIY-
IOLIKE!

— JIOTOBOpP apeH[bl CUUTACTCS 3aKIIOYEHHBIM ¢ MOMEHTa, KOrJa
CTOPOHBI JOCTHUIJIM COTJIAIICHHUS TI0 €0 CYIIECTBEHHBIM YCIOBHSIM;

— Ha KaXIyI0 U3 CTOPOH JIOTOBOPA apeH[bl BO3JI0KEHBI 00sI3aH-
HOCTH, KOTOPBIE OHa JI0J’KHA UCTIOJIHUTH B TIOJIb3Y APYTOH CTOPOHBI,
Ka)K/1asi CTOpOHa O CYTH SIBJISIETCS JOJDKHHKOM JPYTOil CTOPOHBI B
CHJIy HaJH4Hsl OINpPEICICHHBIX O0S3aHHOCTEH W OJHOBPEMEHHO €€
KpPEIUTOPOM B CHITy HAJM4UMs MpaB TPEOOBAHHM, MPEIyCMOTPEHHBIX
JOTOBOPOM apeHJIbI;

— MOJYYEHHUE OT apeHJaTopa apeHAHOM IIaThl apeHI01aTeIeM 3a
BBIMOJIHEHHE MPETYCMOTPEHHBIX JTOTOBOPOM apeH[Ibl 00S3aHHOCTEH
[0 Tiepeadye ONpeaesIeHHOTO UMYIIECTBA BO BJIQJIGHUE U TOJIb30Ba-
HHUE;

— MpaBO apeHAoAAaTelNsl Ha U3BJICYCHUE MPHOBLIM, YTO OTINYAET
JIOTOBOP apeH/Ibl OT HEKOTOPBIX APYTHX 0053aTENBCTBO IO Mepeaade
HMMYIIECTBA B MOJIb30BaHUE (HAIIPUMED, OT JOTOBOPA CCY/IbI).

B. B. KynakoB oTMeudaeT Hanu4ue y J0roBopa apeHabl XapakTep-
HBIX YEpT, MPHUCYIIUX CAMOCTOSTENbHBIX BHUAAM TPa)kIAaHCKO-TIpa-
BOBBIX JOr0BOpOB. K TakuMm uepraM MOXHO OTHECTH, MpPEXKIE BCe-
ro, MPUHAJIEKHOCTh JOTOBOPA apeH bl K ONpeleIeHHON KaTeropuu
IPaXJaHCKO-TIPABOBBIX JOTOBOPOB, NpeXkJe Bce (B YaCTHOCTH, K
KaTeropuu JOTOBOPOB Ha Tepenady umyiuecTtsa). Kpome toro, mis
JIOTOBOpaA apeH bl XapaKTepeH JUCIIO3UTUBHBIN XapakTep HOpM, Jeii-
CTBHE KOTOPOTO HAUYMHAETCSI IIPH YCIOBUHU OTCYTCTBUS YPEryJInpoBa-
HHSI CTOPOHAMH COOTBETCTBYIOIINX BOIPOCOB B ToroBope.'*

Bacunbea B.B. JloroBop apenmsl: opuanueckue acnekthl. «I'poc-
cMenuna: POCBYX», 2007. C. 34.

140 Kynakos B.B. O HEKOTOPBIX aKTyaJbHBIX BOIPOCAX MIPABOBOTO PEry-
JIMPOBAHMS APEHAHBIX OTHOIIEHHH // BecTHUK TBepCcKoOTo rocynapcTBeHHOTO
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Takxke A7 1oroBopa apeHAbl XapakTepHa Takas uyepTa, Kak BHY-
TpeHHsIs Knaccu(uKaus, KOTOpas OCHOBaHA Ha BBIJICICHUN OTICIb-
HBIX BU/JIOB B 3aBUCHMOCTH OT THIa CITaBAEMOT0 B apeHy UMYILECTBA.
Cornacno HopmaM riaBsl 34 ['paxnanckoro konekca P®, perynupy-
IOIIMM apeH/IHbIe OTHOLIEHUs Ha Teppuropun Pocculickoit denepa-
LIMU, MO’KHO BBIJIENIUTH MSITh OCHOBHBIX BUJIOB I0TOBOpA apeH/IbI:

— JoroBop nmpokarta (ct. cT. 626-631 ['K P®);

— JIOTOBOP apeH]IbI TPAHCIIOPTHOTO cpeAcTBa (cT. cT. 632-649 'K
PD);

— JIOTOBOP apeH[bl 3JaHui U coopykeHuit (cT. cT. 650-655 T'K
PD);

— JIOTOBOp apeHpbl npennpusitus (cT. cT. 656-664 'K PO);

— nmoroBop (uHaHCOBOHM apeHnbl (Jim3uHr) (cT. cT. 665-670 'K
POD).

JloroBop apeHpl 31aHUH U COOPYKEHHH MpPEACTaBIAET COOOH
Pa3HOBUIHOCTH JOTOBOpAa apeHbl, B COOTBETCTBUHM C YCIOBUSIMH
KOTOpOTO apeH/I0/aTeNb OCYLIECTBISET Iepefady apeHAaTopy BO
BPEMEHHOE BJIaJIEHHE U MOJIb30BaHWE WM BO BPEMEHHOE IOJIb30Ba-
HUE 3/I1aHUe WIN COOPYXKEHHE 3a ONpeeTeHHyIo miary. JlaHHbli 10-
TOBOp BBIJIEJIEH B PA3HOBUIHOCTH JIOTOBOpa apeH bl UCKIIOUUTEIb-
HO IO MpHU3HaKaM OCOOCHHOCTEW BHAA MMYIIECTBA, IEpeIaBaeMoro
B apeH]ly, B Ka4eCTBE KOTOPOI'O BHICTYMAIOT 3/1aHUS M COOPYKEHMUS,
MOCKOJIBKY OHM TPeOYIOT YCTaHOBJICHHsSI CHIEHUAIBHBIX PErlaMeHTH-
PYIOIIUX TAKyIO apeHIy IMpPaBHIL.

B kadecTBe 0COOCHHOCTH pEryJHMPOBaHMS TAKHX IPABOOTHO-
LIEHUH BBICTYINAET COBOKYIHOCTh MPABOBBIX HOPM, KyZa B MEPBYIO
ouepenb, BXOAAT CrielrallbHbIE TIpaBUiia YeTBepToro naparpada ria-
BbI 34 I'K P®. Ilpu oTcyTcTBMM TakuxX ClELUANbHBIX MPaBHJ, HOP-
MaTUBHO-IIPABOBOE PETYJIUPOBAHUE apeHAbl 3aHUI U COOPYXKEHHUH
OCYIIECTBIISIETCSl IPAaBWIIaMH 00 apeH/e HEABM)KUMOTO MMYIIECTBa,
coaepkamuxcs B iepoM naparpade 34 riassl 'K P®. Tonbko npu
OTCYTCTBHH CIIEIUATBHBIX TPaBUII 00 apeHae HeABMKUMOCTH apeHa
3MAHUN ¥ TIOMEIIEHHI MOXKET PeryJupoBaThCsl MHBIMU OOLIMMH T10-
JIO)KEHUSIMH 00 apeH/Ie.

31aHuS U COOPY>KEHUsI TIPEICTABISIOT COOOH MCKYCCTBEHHO BO3-

yausepcureta. Cepust: [Ipaso. 2015. Ne2. C. 39.
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BE/ICHHBIC HA 3eMEJbHOM yJacTKe JU0O0 MO HUM CaMOCTOSTEIbHbIC
00BEKTHI, PYHIAMEHTAIBHO CBSI3aHHBIC C JTJAHHBIM 36MEIIbHBIM yJacT-
KOM, HCIIOJIb3yEeMbIC WITH MPUTOAHBIC ISl UCTIOIb30BAHHS TI0 LeIie-
BOMY Ha3HAYCHUIO, YbE EepeMeleHHe HEBO3MOKHO Oe3 Hecopazmep-
HOTO yIiep6a ero HazHadeHut0. IMeHHO 3TuMH (GakTopamMu — 0c000i
[IEHHOCTHIO 0OBEKTOB, HX HEPA3PhIBHOM CBS3BIO C 3eMJICH U HEMOTPE-
OJIIEMOCTBIO B MPOIIECCE HMCIOIB30BAHUS — OOYCIOBICHO HATHYHNE
CTICNUATBbHBIX TIPABUII, PETYIUPYOLINX JOTOBOP apEH/IbI 31aHUS U
COOPYKEHHSI.

JIOTOBOp apeH Il IPEANPHSTHS SIBJISETCS Pa3HOBHIHOCTBIO TOr0-
BOpa apeH/ibl, B COOTBETCTBHH C YCIOBHSIME KOTOPOTO apeHI0AaTeNb
MPEIOCTaBISIET APEHIATOPY BO BPEMEHHOE BIIA/ICHUE U TIOJIh30BAHHE
3a OMNpEeICHHYIO IUIATy TPEANPUITHE B IIEIOM B KAUeCTBE MMYILE-
CTBEHHOT'O KOMILIEKCa, KOTOPBIN HCHOIB3YETCSI B LETSIX OCYIIECTBIIC-
HHSL TPEANPUHAMATENBCKOM AesTensHoCTH. [Ipu 3TOM TOx «Ipe-
OPHUATHEM B [EJIOM» OHUMAESTCSI COBOKYITHOCTh OCHOBHBIX CPEIICTB
(B BUIC 3eMENBHBIX YYACTKOB, 3/1aHUil, COOPYKECHHIA, 000PYI0BaHUS
U Tp.), IpaB TMOJIB30BAHUS 3eMJICii U BOJIOM, a TAKKe APYTHMHU MPH-
POJHBIMHU pECypcaMu, 3AaHUsIMHU, COOPYKSHUSIMH U 000pyJ0BaHHEM,
MHBIX CBSI3aHHBIX C JaHHBIM MPEANPUSITHEM HMYILIECTBEHHBIX MPAaB,
npaB Ha 0003HAYCHUS, HHANBHIYaTH3UPYIOIIHE ASSITEIbHOCTD TPE/-
OPHUATHS, a TaKKe APYTHX HCKIIOYUTENBHBIX TPaB, U 0OOPOTHBIX
cpelcTB (B BUIE 3aITaCOB ChIPhsI, TOIUIMB, MATEPUAIIOB U TIp.) B MOPS/I-
Ke, IPeLyCMOTPEHHOM JI0T0BOpOM. !

Beienenune 10roBopa apeH bl IPeINPUATHS B CAMOCTOSATEIbHbIH
BHUJI IOTOBOPA apeH/IbI OCYIIECTBIISIETCS, TIIaBHBIM 00pPa30M, B CBSI3H C
NPH3HAKOM Creu(pHIecKOro npeamera. B kauecTBe mpr3HaKa Criell-
U(pUIECKOTO TPEMETa BBICTYIIACT MPENPUITHE B IIETIOM KaK UMY-
IIECTBCHHBINH KOMILIEKC, KOTOPBIA HCIOIb3YETCS B LENSAX OCYIIECT-
BJICHUS MPEANPHHUMATENIBCKON AesTeNbHOCTH. [IpU3HaKoM creiu-
(udeckoro mpeaMeTa BTOPOTO POJa SIBISIFOTCS HEMOCPEACTBEHHBIC
JEHCTBHSI CTOPOH, COCTABIISIONINE B COBOKYITHOCTH C MMYIIECTBEH-
HBIM KOMILIEKCOM 00513aTeIbCTBA, BRITEKAIOIINE M3 I0TOBOPA apEH/IbI
npeanpusaTus. B kauecTBe 0COOEHHOCTH MPABOBOTO PETyIHPOBAHHS

“I'MBanosa E. B. [loroBopHoe mpaBo B 2T. Tom 2. OcobeHHast yacTb. M..:
IOpaiit, 2017. C. 278.
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JAHHOTO BUJAA JOTrOBOpa BBICTYMaeT cyOCHAMApHOE NMPUMEHEHHE K
paccMaTpUBaeMbIM OTHOLLEHUSM IIPABUIL, PEINIAMEHTUPYIOLIUX J0Tr0-
BOP apeH[bl 31aHHI M COOPYKEHUH, a IPU OTCYTCTBUH TAKOBBIX — 00-
LIMX MTOJIOKEHNUH 00 apeH e UMYILECTBA.

JHoroBop (huHAHCOBOH apeHIpl MPEACTaBIsIeT cOO00M pa3HOBHI-
HOCTb JOTOBOpPA apEH[bl, B COOTBETCTBUM C YCIIOBUSMHU KOTOPOIO
apeH01aTeNlb HeCeT OO0S3aHHOCTh MO MPHOOPETEHUIO0 B COOCTBEH-
HOCTb YKa3aHHOT'O apeHJaTOPOM HMMYILIECTBA y ONPENEIEHHOIO UM
[IPOJABLA U MPENOCTABUTh APEHAATOPY 3TO UMYIIECTBO BO BPEMEH-
HOE BJIAJICHUE U TI0Jb30BAHUE 3a ONPEEIeHHY0 1aty. [Ipu 3Tom Ha
apeHjojaarene, B coorBercTBuu ¢ Hopmamu 'K P®D, He nexur oTeT-
CTBEHHOCTH 3a BBIOOp MpeaMeTa apeHIbl U MPoAaBLa, XOTsS JI0TOBOD
JIM3UHTA MOYKET, a B CIy4asiX, KOT/Ia apeHIaTOPOM SIBISIETCS OFOJIKET-
HOE yupexaAeHHue, — 00s13aH MPeLyCMOTPETh OCYILECTBICHNE BbIOOpa
MpojaBla 1 NPUOOPETaeMOro UMYILECTBA apeHI01aTEIIEM.

K uucny xapakTepHbIX 0COOCHHOCTEH 10r0BOpa JIU3HMHIa, 10 MHE-
Huto WM. A. 3eHnHa, BBICTYNaeT HaTMUMe COOCTBEHHNKA UMYILIECTBA —
MpojaBla B KayecTBe 00s3aHHOTO JIMLA, HAPSAY C apeHaoJaTeNeM U
aperaropoMm.'*? CrenyeT mpH 3TOM IMOTYEPKHYTh, YTO COOCTBEHHHK
HAMYLIECTBA — IPOJABEL] HE BBICTYIIAET B KAYE€CTBE CTOPOHBI JOI0OBOpa
(unaHcoBoi apeHabl. BTopoil XapakTepHOi 0COOEHHOCTHIO IOTOBO-
pa JIM3uHra SIBJISETCSl aKTHBHAS POJIb apeHaaTropa B 00s3aTelbCTBe,
[TOCKOJIbKY MMEHHO OH (32 MCKJIIOUEHHEM YKa3aHHBIX BBIIIE CIyda-
€B) OMpeneNseT U MpojaaBla, U UMYIIECTBO, KOTOPOE apeHI0aTelb
npuoOpeTaeT A JalbHEHIIel ero nepeaayn B apeHay. B-TpeTbux,
apeH0AaTellb, 3aKJII0YaOIIUI JONOBOP JIM3UHIA, HE BBICTYIAET B Ka-
YecTBE COOCTBEHHHMKA WIIM TUTYJILHOTO BIaJieNblia MepeaaBaeMoro B
apeHay umyiectsa. [lpu ero mpuodpeTeHun apeHaoarenb o0s3aH
YBEIOMUTH COOCTBEHHHMKA HMYILIECTBA — MPOJIABIa O TOM, YTO JaHHOE
HUMYLIECTBO OyzAeT coaHo B apeHay. Hakonen, 3akimounTenbHON Xa-
PaKTepHOH 0COOEHHOCTBIO AOroBOpa (PMHAHCOBOM apeH/bI SBISETCS
HaJIu4ye JUCIO3UTUBHON HOPMBI O TOM, UTO [Iepefadya apeHI0BaHHO-
r0 UMYILECTBA 110 IOTOBOPY JIM3MHIA OCYIIECTBISIETCS] COOCTBEHHU-
KOM HMYIIECTBa — IPOAABIIOM, a He apeHaoAareneM. OqHaKko, UMEH-

“23enun U. A. I'pakmanckoe mpaBo. Ocobennast yacts. M.: HOpaiit,
2017. C. 89.
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HO Ha apeH0JaTels BO3JI0XKEHa OTBETCTBEHHOCTh 32 HEHUCIIOJHEHHE
WM HEHaJUIeXallee UCIIOJHEHUE ATOH 00513aHHOCTH, €CITH POCPOUKa
JOMYLICHA M0 00CTOSATENBCTBAM, 32 KOTOPBIE OTBEYAET apEeHA0AaTelb.
Taxum 00pa3om, MOABOIS MTOT MCCIECJOBAHHUIO MOHATHUS U MPU-
3HAKOB JIOTOBOpA apeH/Ibl, €r0 MECTA B CUCTEME I'PAXKAAHCKO-TIPaBO-
BBIX JIOTOBOPOB, a TAK)KE OTJIMYUH OT IPYTUX IPakJaHCKO-IIPABOBBIX
KOHCTPYKLHH, MOKHO c(hOPMYIIMPOBATH CIEAYIOIIUI OO BHIBOI.
JloroBop apeHIbl BBICTYMAET B KaueCTBE CaMOCTOSTEIBHOIO BHAA
IpaX/1aHCKO-TPaBOBOI'O JIOTOBOPA, YCIOBHSI KOTOPOTO OIPENENSIOT
0053aHHOCTb apeHA0AaTeNsl C OJHOM CTOPOHBI MO MPEJOCTABICHHIO
apeHjaTopy ¢ Apyrod CTOPOHBI BO BpPEMEHHOE BiajeHue W (M)
[10JI30BaHUE UMYIIECTBA HA ONPEEIEHHBIN CPOK 32 YCTAaHOBJIECHHYIO
IU1aTy, C MPaBOM COOCTBEHHOCTH apeHaTopa Ha IIObL, TPOLyKIIHIO
1 A0XO/bI, MTOJIy4aeMble UM B pe3yJIbTaTe apeHayeMOro UMYIIECTBA.
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TATUEB A.T,
marmctpant PrbOY BO
«CeBepo-Kaskasckui ropHo-meTannypriudeckmii
MHCTUTYT (rOCyAapCTBEHHBIA TEXHONOIMYECKMI yHMBEpcHTeT)
Hayuh. pyk. [-p top. Hayk, npodpeccop KOKOEBA J1. T.

AHAANS PA3BUTISI
3AKOHOAATEABCTBA Ob APEHAE OBBEKTOB
HEABVOKNMMOTO MMYLLIEECTBA

B manHOI1 cTaThe aBTOp aHANM3MPYET PAa3BHTHE 3aKOHOJATENHCTBA 00
apeHze 0OBEKTOB HEIBIKMMOTO MMyIIecTBa. [IPOBOTUT CpaBHUTENBHYIO
XapaKTePHCTHKY C 3apyOeKHBIMH TOCYIapCTBAMH, HCIIONB3YeT HCTOPHIC-
CKHI OYEpK.

KaioueBble c10Ba: pa3BUTUE 3aKOHOJATENILCTBA, APEHAA OOBEKTOB,
HEJIBIKMMOE UMYIIECTBO, 3aK/IIOUEHHBIE CAENIKH, HEBIKMMAs BElllb, BO3-
MeILEHUE yObITKOB.

GAGIEV A.G., KOKOEVA L.T.

ANALYSIS OF THE DEVELOPMENT OF LEGISLATION
ON THE LEASE OF REAL ESTATE

In this article, the author analyzes the development of legislation on
the lease of real estate. Conducts a comparative description with foreign
countries, uses a historical outline.

Keywords: development of legislation, lease of objects, real estate,
concluded transactions, real estate, compensation for losses.

B coBpeMEeHHBIX YCIOBHSIX pa3BUTHs IpakJaHCKoro npasa Pd
0co00e 3Ha4YeHHWe WMEIOT MPOOJIEMBbI Pa3BHUTHS 3aKOHOJIATENHCTBA
00 apeH/ic 00BEKTOB HEJBUKMMOI0 UMyIecTBa. [10 cBOCH CyTH OHU
TECHO IEPETICTAIOTCS CO CMEXHBIMU BOIIPOCAMU OTPACIIEBOTO 3aKO0-
HOJATENbCTBA, B PEIICHUH KOTOPBIX COTPYIHUKAMHU Kadeapsl TpyIo-
BOTO U NIPEANPUHUMATENBCKOTO IPaBa MPEICTABICHBI ONIPEIEIICHHbIC
Hay4HbIe pa3paboTKu.'*

Y3 Kokoesa JI. T., Yemxemon C.P., Omucaesa O.B., T'aiitosa JI. X. M. Ha-
yuHasi mkona. BnaaukaBkaz, 2018; Xyraesa JI.T., J[3aroea M.P., YUemxe-
MoB C.P. [Ipon3BOICTBEHHBIN ayTCOPCHHT C TOYKH 3PEHHS HATOTOOOIOKEHIS
/| Bectauk CeBepo-OCeTHHCKOTO TOCYJapCTBEHHOIO YHHBEPCHTETA HMMEHH
KJIL Xeraryposa. 2013. Ne4. C. 503-506; Kokoesa JI. T. MexyHapoaHo-mpa-
BOBBIC KOJUTM3UH HCTIONBb30BaHws mm3uHra. M., 2019; Toryzosa M. b., J[xuou-

noB K.M. Otrpanmdenue 10roBopa MOCTaBKU OT APYTHX Pa3HOBUIHOCTEH KyTI-
JIM-TIPOZIAKH // AKTyaltbHBIe TIpoOJIeMbl TpaBa. Biamukaskas, 2018. C. 257-262.
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Hcnonp3oBaHue B CBOMX LIEJISX UYKOTO MMYIIECTBA B CHILY JO-
roBOpa MMEET JABHIOK MCTOPUIO. B XO3SMCTBEHHOW MPAKTUKE OT-
JICJTBHBIX JIUII, @ TAKXKE PA3IUYHBIX COOOIIECTB MOCTOSTHHO BO3HUKAIIH
CUTYyaI[H, KOTJa yJIOBJICTBOPEHUE TEX HIIU WHBIX MOTPEOHOCTEH J10-
CTUTaJIOCh 32 CUET BPEMEHHO NPUBJICUCHHBIX OOBEKTOB: 3€MEIIbHBIX
YYacTKOB, IUIOJIOBBIX J€PEBHEB, MPOU3BOJICTBEHHBIX COOPYKEHUM,
3naHuil (MOMeIIeHH ), TOMaITHel yTBapH U T.11. [lepBbie BelecTBeH-
HbIE CBUJETEIBCTBA O 3aKJIIOUEHHBIX CHEJIKaX apeHIbl 3€MJIM OTHO-
csates npubamsuTensHo K 2000 . 1o H. 9.

[NomynspHOCTE apeH bl BO MHOTOM OOBSCHSIIACH HE TOIBKO Peallb-
HBIMHU TIOTPEOHOCTSIMHU B COOTBETCTBYIOIINX OOBEKTaX, HO TAKIKE JIBY-
Ms cienyronmMu (pakropamu. Bo-miepBbIX, B SKOHOMUYECKOM TLIaHE
KaK apeH/IaToOp HYXJAJICS B MOJYYCHUU COOTBETCTBYIOIIETO OOBEKTA,
TaKk U apeHJ0JaTesb PAaCCUUTHIBAJI HA U3BECTHOE BO3HAIPAXKIECHUE U
TMIOTIOJTHEHNE CPEJCTB (OYEBUIHO, 3HAYUTEIBHBI 3(PdeKkT BO3HMKAI
YK€ B CHIIy TOTO, YTO apeHJIaTOp OCBOOOMKIAT apeHI0IaTelsl OT XJIO-
[OT 0 YIPAaBJICHUIO JETaMHU, CBSI3aHHBIMU C OOBEKTOM apeHnibl). U,
BO-BTOPBIX, B IJJAHE OPraHU3aLUOHHO-IOPUIUUYECKOM JI0TOBOP apEHbI
HUKOTJA HE SIBJSUICA HUCKIIOUUTEIBHO FHOPUINYECKON KOHCTPYKLMEH,
MpeIHa3HAYCHHOMN JIJIsl UCIIOJIh30BaHMsI COOCTBEHHBIX HY K] ITPABOBE-
JIOB: CYry0O MPaKTHYCCKHI U MOHSITHBINA JJISI BCEX MHCTHUTYT apeH]IbI
HUKOT/Ia He PACXOUIICS C SKOHOMHUECKUM CYIIECTBOM (DaKTUYECKUX
OTHOIIICHUH U HE UCTIBITHIBAT B CBOEM Pa3BUTHH KOJIeOaHHiA.

B puMckoM yacTHOM IpaBe AOTOBOP apeHIbl KAK CaMOCTOSITENb-
Hasl pa3sHOBUJIHOCTb KOHCEHCYaJIbHBIX JOTOBOPOB CIIOKUJICA B TIy-
OOKOH JIPEBHOCTU M HA MPOTSHKCHUU CTOJCTUN MPAKTHYSCKU HE H3-
MeHsIcs. [[poTOTUIIOM COBPEMEHHOTO 1OrOBOPA apeHAbl B PUMCKOM
npaBse sIBUJICA J0roBOp HaiMa Bewieil. [lo noroBopy Haiima Beluen
oJlHA CTOpOHa (HaliMojaTenh) OOSA3BIBANACH MPEIOCTABUTH JIPYrOn
CTOpOHE (HAaHMMATEJI0) OJIHY WJIM HECKOJBKO ONPEACIICHHBIX BEIlleh
JUISE BPEMEHHOTO TOJIb30BaHUs, a 3Ta Apyras CTOPOHA 00s3bIBaIaCh
yIUIaYMBaTh 3a MOJb30BAaHWE ATUMHU BELIAMM OIPEAEIEHHOE BO3HA-
rpakJICHUE U MO0 OKOHYAHWHU IOJIb30BAHUS BO3BPATUTH BELIU B CO-
XPaHHOCTH HaMOJATEIO.

44PpibakoB U.B. Mcropuyueckass peTpoCHEeKTHBa Pa3BUTHS MPABOBOTO
MHCTUTYTA JIoroBopa apeH sl // ['paxknanckoe npaso. 2015. Ne3. C. 36.
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B pesynbrare penenuuu pUMCKOrO IpaBa I'PaXXIAAHCKOE IIPABO
€BPOIEUCKUX TOCYIapCTB, BXOIAIIUX B CEMBIO KOHTUHEHTAJIBHOIO
[IpaBa, BOCIPHUHSIO OCHOBHBIE YEPTHI U IPU3HAKU JOTOBOPA UMYIIE-
CTBEHHOI'0 HaliMa, IIpUCyLIMEe PUMCKOMY IpaBy. Ilo sToi nmpuunHe
JIOTOBOP UMYILECTBEHHOI'O HaiiMa I10 3aKOHOJATEIbCTBY Pa3IUYHbIX
rOCyJapCTB COXPAHSET CBOK HEU3MEHHYIO CYTh: I1I0 3TOMY JOTOBOPY
OJHa CTOpoHa (HailMoJaTeNb WM apeHAoAaTeNb) 00s3yeTcs Ipeao-
CTaBUTH JIPYTOil CTOpOHE (HAaHMMATENO WU apeHaaTopy) ompene-
JICHHOE€ UMYILIECTBO BO BPEMEHHOE I0JIb30BAHUE 33 YCTaHOBJICHHOE
Bo3HarpaxaeHne. OOBEKTOM JOroBOpa MMYIIECTBEHHOIO HaiiMa
(apeHIB) MOXKET CIYXHTh JI00as HemoTpedisemMas IBHKUMAs WIN
HeJBWKUMAs Belllb. [0 3aKOHOAATENBCTBY PA3NMYHBIX IOCYJApCTB
JOTOBOP MMYLIECTBEHHOr0 HaiiMa (apeH[ibl) SIBISIETCS JBYCTOPOH-
HUM, BO3ME3AHBIM, KOHCEHCYAJIbHBIM.

B nopesomronmonnslii nepuoa B Poccuu eauuble mpaBuia 00
apeH/Ie CIOXKUINCH TOJIBKO K Hauany XX B., B TOM YHCIIE B CBSI3H C
npubnmkatomeiics kogudukanuei (pazpadoTkoii npoekrta ["paxnan-
ckoro YnosxeHnus). CaMm 10roBop apeHIbl pacCMaTpUBAJICS KaK apeH-
14, UCKJIIOYUTENBHO UMYIIECTBA, HaiiM pabovell CHJIbI CTal COCTaB-
TATh (PaKTHUECKH 0coOBIi 10roBop. B mpounx ke snemMeHTax 3auM-
CTBOBaHHME PUMCKOI'0O TIpaBa ObLIO BECbMa OILyTUMBIM.

Coxpanunach U 00mas popmMyiia JOroBopa apeHbl: 3T0 A0roBoOp,
10 KOTOPOMY OJIHAa CTOPOHA INPEAO0CTABISAET APYrOd CTOPOHE IMOJb-
30BaHME KaKOH-THO0 BEUIbIO Ha M3BECTHOE BPEMs 32 M3BECTHOE BO3-
HarpaKJeHue; TO €CTh JOrOBOP APEH/bI IPU3HABAIICS BO3ME3IHBIM U
CPOYHBIM.

CyObexkTaMu J0roBopa HaiiMa 3eMJIM BBICTYHAIH XO3SUH U Ha-
Humarenb. Ho xpome Hanmuus oOLIEH MpaBOCHOCOOHOCTH M Jiee-
CIOCOOHOCTH, TIPH 3aKIIOUYSHHU AaHHOTO BUAA JOTOBOpa OT XO35SHHA
UMyLIecTBa «TpedyeTcs ele crnocoOHOCTh PACHOPsKAThCs BEIbIO,
HE PacropshKaThCsl BEUIbIO BOOOIIE, a TOJBKO MOJIb30BAaHUEM eey.'®
Tak xe kak u B JlpeBHeM Pume, He TpeOoBaIoCh HENPEMEHHO, YTOOBI
apeH101aTeb ObLI COOCTBEHHUKOM.

[To noroBopy apeHAbl MOKHO OBIJIO apEHA0BATh HE TOJIBKO BEIU

S Meiiep JI.U. Pycckoe rpaxkmanckoe mpaBo. Yacts 1. M.: Craryr,
2000. C. 614.
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TEJIECHbIE, HO M IpaBa, NoTpedIsieMoe UMYIIECTBO HE MOTJIO COCTa-
BUTh 00BEKT apeHabl. OOBEKT HaliMa MPU3HABAJICS CYLICCTBEHHBIM
yCIIOBHEM JIOTOBOpA, B YACTHOCTH, TpeOoBalach JOCTaTOYHAS MICH-
TuduKanus odbekra. Ha Bompoc, 4To mpu3HaBaTh MPEIMETOM Haii-
Ma — AedcTBHs nu00 Bellb — He OBbLJIO OJHO3HAYHOTO OTBeTa. Tak,
no mMHeHuro J[. M. Meliepa, B kauecTBe IIpeIMeTa HaliMa NpU3HABa-
Jack HaHUMaeMas Bellb,'* Torna kak [ @. llepieneBuy cunTai, 4To
peIMEeTOM HaliMa SIBJISIFOTCS JISHCTBUSI HaMoAaTels Mo Iepenade
3TOrO MMYyIecTBa BHaeM. "

[IpencraBnsercs, 4To B 3TOT MEPUOJI CMEUIMBAINCH COOCTBEHHO
apeHsa W pa3IuyuHble BUABI JOTOBOPOB KOHIIECCHOHHOTO XapakKTe-
pa, noroBopoB 00 okazanuu yciayr. O0mas gopmyna apeHas! (miat-
HOCTB, CPOYHOCTh, HEMOTPEOIIEMOCTh OOBEKTa) OXBAThIBAIA CaMbIe
pa3nuYHbIe cay4Yau apeHJHBIX OTHOIIeHHH. EANHCTBO apeHabl ObUIo
HECKOJIBKO TOKOJICOJIEHO MOMBITKON pa3feinTh HallM M apeHAy MpH
MIOArOTOBKE MpoekTa [ paxaanckoro ynoxenus. OqHaKko 3Ta uaes He
MOJTyYHJIa Pa3BUTHSI HU B TEOPUH LUBUIMCTUKY, HU HA TIPAKTHKE.

B coBerckuii nepuoj 0jHO# 13 0cOOEHHOCTEH PAaBOBOT'O PEryJI-
pPOBaHUs apeHAbl CTaJ0 CPaBHUTENbHOE O0MIINEe HOPM MMYILECTBEH-
HOTO HaiiMa, MpeayCMOTpEeHHBIX He ToabKo 'K, HO M paznumyHBIMH
MOJIOKCHUSIMH, MTPABUIAMU W THIIOBBIMHU JOTOBOPaMH (B KOHEYHOM
cueTe, UX KOJIMYECTBO U (haKTHUECKOe 3HaueHue yMaisiio ponb ['K).
OnHaKO B OTHOLICHUHU 3EMJIH €IMHOT'O TUIIOBOTO (IPUMEPHOT0) A0TO-
BOpa Tak U He ObLI0 pazpaboTaHo.

JloroBopoM MMYIIECTBEHHOT'O HaiiMa MpHU3HABAJICS TAaKOW JOTO-
BOp, TI0 KOTOPOMY OJIHAa CTOpOHa (HaiiMonaTesb) 00s3yeTcsl mpeo-
CTaBUTh JPYroi (HaHUMATENI0) UMYILIECTBO 32 ONpPEICICHHOE BO3-
HarpaKaeHue Ui BpeMEHHOTo nojb3oBanus (ct. 152 'K1922 r; cr.
275TK 1964 r).

[lo cpaBHEHHIO C JOPEBOIIOIMOHHBIM 3aKOHOJATENBECTBOM B JI0-
rOBOpE MMYILIECTBEHHOTO HaiiMa 4eTKO MPOCMAaTPUBAIOTCS OTICIb-
HBIE 3JIEMEHTHI BEIIHO-NPABOBHIX OTHOIICHHI, a 3a HaHMMAaTeJeM
MPU3HAETCS CTAaTyC TUTYJBHOTO Biajaenbla. IlepemaBaemoe BHaem

146 Tam xe, C. 620.
7 lepureneBnd [ @. Y4eOHUK pyccKoro rpaxaanckoro npasa. T. 2. M.:
Craryt, 2005. C. 159.
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HMMYLIECTBO OOpEeMEHsIeTCs] MPaBOM HaHUMATeEJIsl, KOTOpoe IpHoOpe-
TaeT 3HAUYCHHUE MPaBa CJIECJOBAHMS, XapaKTEPHOE Ul BELIHO-IIPABO-
BBIX OTHOIIICHUH. B qaHHBII Iepro/1 AeCTBYET 0€3 BCSIKUX OTOBOPOK
[IPaBUJIO, COTJIACHO KOTOPOMY IIPH IEPEXOJe MpaBa COOCTBEHHOCTH
Ha UMYIIECTBO OT HAliMOJaTeNs K APyroMy JIMILY JOTOBOp Haima co-
XpaHsieT CHITy AJisl HOBoro cooctBeHHuka (ct. 169 'K1922 r; cr. 288
I'K1964 ).

[To aromy noBoay O.C. Hodde, momguepkuBasi 00s13aTeILCTBEH-
HO-IIPABOBOI XapakTep OTHOILIEHWH IO MMYILIECTBEHHOMY HaiiMy,
TEeM He MeHee MPUXOANT K CIEYIoNEeMy BbIBOAY: «OIHAKO CIaHHOE
BHAaeM HMYLIECTBO MOCTyNAaeT BO BJaJCHHWE HAHUMATENs, a Biaje-
HHE — TaKoe MPaBOMOYNE, KOTOPOE MOXKET OBITh HAPYIICHO JIIOOBIM
U KaXIbIM, OCYLIECTBIISIET JH €ro COOCTBEHHHK HWJIM JOTOBOPHBIH
KOHTpareHrt... Boeixonut, Takum 00pa3om, 4TO 1OrOBOPHOE (OTHOCH-
TEeJbHOE) MPABOOTHOIIIEHHUE 110 UMYIIIECTBEHHOMY HaliMy B TOH Mepe,
B KaKOI OHO CBSI3aHO C Tepeadyeil UMYILECTBa BO BJIJCHUE IPYroro
JIMIIA, TIOPOKAAET U OIpeJieliCHHbIe aOCOIIOTHO-IIPABOBBIC MOCIEI-
ctBua. OHHM NPOSBISIOTCA HE TOJBKO B 3aIIMTE MpaB HAaHUMATENs OT
M000T0 HAPYIIUTENS, HO ¥ B TOM, UTO B CIIyJae Iepexoa rmpasa cod-
CTBEHHOCTH Ha HAEMHOE MMYILECTBO K JIOOOMY APYroMy JIMIY AOTO-
BOp HaiiMa B IIpe/ieslaX CPOKa CBOETO JICHCTBUS COXPAHSET CUILY U JUIS
HOBOT'O COOCTBEHHHKa».'*

HeusmeHHBIM ocTaBajcs MOAXOX K ONPEACICHUIO peaMeTa J0-
rOBOpa UMYIIECTBEHHOTO HaiiMa: TaKOBBIM MOTJIO CITY>KHTH JIF000€
HEemnoTpedsieMoe HHANBUAYAILHO-OMPEACICHHOE NMYIIECTBO. Bme-
CT€ C TEM KPYI' KOHKPETHBIX OOBEKTOB MMYIIECTBEHHOIO0 HaiMa cy-
xkancs. Tak, B 'K 1922 1. MOXXHO BCTPETHTH HOPMBI, PETYJIUPYIOIIHE
OTHOUICHUS, CBA3aHHBIE C IIepeaayeii BHAeM KHUJIbIX TOMELIEHUH (CT.
166), 3emenpHBIX yd9acTKOB (CT. 169-a), ToCy1apCTBEHHBIX MIIH KOM-
MyHalbHBIX Tpeanpusatuid (ct. 153). B 'K 1964 1. mogo6HbIx HOpM
HET, IOCKOJIbKY K 3TOMY BPEMEHHM OTHOLICHHUS, CBS3aHHBIE C Hali-
MOM JKWJIbSI, CTAJIM MPEIMETOM PEryJIMpPOBaHHUS CaMOCTOSITEILHOIO
JIOTOBOpa >KWJIMILIHOTO HaliMa; rOCyIapCTBEHHbIC MPEANPHUATHS KaK
HMMYIIECTBEHHbIE KOMIUIEKCHI 00Jiee He SBISIINCH O0bEKTaMH HMYIIIe-
CTBEHHOI'0 000POTA.

“Uodpe O.C. Uzbpauubie Tpyasl. B 4-x tomax. Tom 3. OGsi3areiinb-
ctBeHHoe mpaso. M. FOpunnueckuii nentp Ilpecc, 2004. C. 308.

152



HoctaTouHo moapoOHO (U1 KOIXU(PHUIMPOBAHHOIO aKTa TOTO Iie-
puona) m3naran npaBuiaa o0 umymectBeHHoM Haiime 'K PCOCP
1964 r. (ct. 275-294), conep>kaBIInii psii YTOUHEHUH, BHIPAOOTaHHBIX
MPAaKTHKOM MPaBOBOTO PETYJIUPOBAHHS, B YaCTHOCTH, OKOHYATEIBHO
ObLT YCTpaHEeH W3 UMYILECTBEHHOTO HaliMa HaliM JKUIIBIX TOMEILCHUH,
OKa3aBIIWIiCs BBIZIEICHHBIM B KAYECTBE CAMOCTOSITEIIEHOTO HHCTUTYTa
1 0a3UPYIOLIErocsl HA COBEPIICHHO MHBIX MPUHIMIAX, ObUIO YCTAaHOB-
JICHO, UTO IpaBa rpakJaH He MOTYT OBbITh MPEIMETOM HaiiMa BooOle,
CYILIECTBEHHO OKa3aJICsi Cy)KEH KPpyr 0OBEKTOB apeH Ibl B IeIOM.' ¥

Hauammecs B xonue 80-X I'T. MPOIIJIOrO CTOJETHUS MIPOLECCHI Pe-
(hopMHPOBaHUsI SKOHOMHKH CTPaHbI CYILIECTBEHHO 3aTPOHYJIH apeH/I-
HBbIE OTHOLICHUS, PacIUpHB cepy UX MPUMEHEHUSI U YCHUIIMB POJb
paccMaTpuBaeMoro 10roBopa. B 3akoHonaTenscTBE U COOTBETCTBEH-
HO B TpPaKTHKE HAMETWJIUCh JBE XapaKTepHbIE U 3TOTO Mepuoaa
TEHJICHIMHU. Bo-TepBbIX, BCTald BONPOC O CHSATHM OTpaHUYCHHH, Ka-
CaBILUXCSl Kpyra 00bEKTOB, KOTOPbIE MOTJIM OBITh MPEIMETOM apeH-
I, @ TAKOKE O PACIIMPEHUH PaB YYaCTHUKOB apEHIHBIX OTHOLICHUH,
MPeIOCTaBIeHUN UM O0JIbIIeH cBOOOIBI B BBIOOPE MAPTHEPOB, COTJIa-
COBaHHMH YCJIIOBHH JOTOBOPOB. DTH BOMPOCH! MOTJIH OBITH PEILICHBI B
paMKax Tpa)XIaHCKOTO 3aKOHOJATENbCTBA IyTEM M3MEHEHHsS M J0-
MIOJIHEHUST HOPM, peryiupytomux apenay. [lonoxenns ['K1964 r. B
3HAYUTEIILHON Mepe HE OTBEYaTH HOBBIM TPEOOBAHUSIM.

Bo-BTOphIX, Ha TOCYJapCTBEHHOM YpOBHE CTaBHJach 3ajgaya
HCTIONB30BaTh JOTOBOP apeHIbl Kak MPaBOBYIO (OpPMY «pas3rocy-
JapCTBICHUSD) MPEANPHUATHH, HAXOJUBIIUXCS B COOCTBEHHOCTH TOCY-
JapCTBa, BEIBEACHUS UX M3-110]1 ’KECTKOT'O rOCYIapCTBEHHOTO PETy -
POBaHUs M KOHTPOJISI € MiepeAadeii B apeHay TPYAOBBIM KOJIJICKTHBAM.
23 Hos16pst 1989 1. Obutn ipuHATEI OCHOBBI 3aKOHOAaTeNbCTBa Coro3a
CCP u coro3HbIX pecrnyOiauK 00 apeHne, KOTOpble CTall OJHHM U3
MEPBLIX KPYIHBIX 3aKOHOJATEIbHBIX AKTOB, OPUEHTUPOBAHHBIX Ha
panuKanbHOEe M3MEHEHHE YCIOBUHM XO3SHCTBOBaHMA. B HUX Halu
OoTpakeHHe 00€¢ HAMETHBIIMECS TEHACHIMH B Pa3BUTHUH apPEHIHBIX
OTHoIeHuit. >

9PpibakoB U.B. Mcropudeckass peTpoOCHeKTHBA Pa3BUTHS MPABOBOTO
MHCTUTYTA JIoroBopa apeH sl // ['paxknanckoe npaso. 2015. Ne3. C. 38.

S0BenoB B.A. IIpaBoBasi mpupoja apeHIHBIX OTHOLICHHI: UCTOpHUE-
ckuif acrext // AnBokar. 2015. Ne9. C. 68.
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[IpeoOpazoBanue rocyJapCTBEHHBIX MPENNpPUATHI B apeHIHbIE
LIIMPOKO TPOBOAMIOCH Ha HAYaJbHOM 3Tarne peOpMUPOBAHHS KO-
Homuku. Co Bropoii mosioBuHbl 1992 1. momyuun ObICTpOe pa3BUTHE
MpOLECC MPUBATU3ALUHN TOCYJAPCTBEHHBIX M MYHUIUIAIBHBIX TPE-
NPUSATHH C CO3AaHMEM Ha MX OCHOBE aKIIMOHEPHBIX M MHBIX XO3sil-
CTBEHHBIX 001IecTB."”! 3aKOHOIATENLCTBO O MPUBATU3AIMU TIPE.-
yCMaTpUBAJIO B Ka4eCTBE OAHOW U3 ee (opM mpeoOpa3oBaHHEe B aK-
LUOHEpHBIE OOINECTBAa W apeHAHBIX mpennpustuidl. Takum oOpazom,
MPUMEHEHUE JIOTOBOpPA apeHIbl MPEANPHUITHH B KauyecTBe CHocoda
pasrocynapcTBiIEHUs] SKOHOMUKH TOCTENEHHO COLLIO Ha HeT. JleH-
CTBYIOIIMH 3aKOH O MPUBATU3ALUK UCXOIUT U3 HELEIecooOpa3HOCTH
JTAJIbHEHIIIero MPUMEHEHHS apeH bl B 3TUX LEIAX.

OOmue IMBUIMCTHYECKHE MOAXOAbl M HPUHIMIIBL PEryJInupo-
BaHUs JOrOBOpa apeH/bl B YCIOBHAX PHIHOYHOM IKOHOMHUKHU OBLIH
chopMyIupoBaHbl U 3aKperyieHbl B OCHOBaX IpakJaHCKOTO 3aKOHO-
natenscTBa 1991 1. 3aBepinaroniuM 3tarnoM pa3paboTKH pa3BepHYTO-
ro 3aKOHOJATENHCTBA 00 apeHie CTajo MpUHsATHE YacTh BTopoi ['K
P®. B rn. 34 TK P®, perynupyromeil apeHry, BOCIPUHATHI HEKO-
Topble NoJoxkeHust OCHOB IpakAaHCKOT0 3aKOHOAaTenbcTBa, OCHOB
3aKOHOZAATENLCTBA 00 apeH[e U ClelHaIbHbIX HOPMATHBHBIX aKTOB,
KacalolnuXcsi 3TUX OTHOIICHUH, a TaKKe COXpaHEHbl CTaOWJIbHBIC
HopMbl 'K 1964 1. BMecTe ¢ Tem B Hell coepKUTCs HEMajIo HOBEJI.
B I'K 1964 r. apenne 0bu10 TIOCBsIIEHO Beero 12 crareid, B HoBom 'K
P® ux B natTh ¢ aumrHUM pa3 Oosbliie — 65. Y 1eo He TOJIBKO B yBeH-
YEHHUH YNCIIa HOPM, JIeTaJIN3aliu PEryIupOBaHus, HO U B CYILIECTBEH-
HOM M3MEHEHHH MOJXO0A0B K perjiaMeHTall PacCMaTpHUBAaEMBbIX OT-
HOLICHUH.
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YOK 34
FTAMTIOEB C.10.,
MarucTpaHT 3 Kypca ropmpgmyeckoro ¢pakynsteta
Cesepo-KaBkasckoro ropHo-MeTanypruyeckoro MHCTUTyTa
(rocysapcTeHHoro TexHonornyeckoro yHupepcmrera)

OCHOBAHWS BOSHNKHOBEHASI
MPEAAOTOBOPHOIO OBYI3ATEABCTBA

B crarbe aHanusupyercs NpeloroBopHOe npasooTHouieHue. C
1 mions 2015 r. meiictByror HOBbie mpaBuia 'K P®, cormacHo xoTOphIM
YIKe TPH BEJCHUH IIEPErOBOPOB CTOPOHBI HECYT OIIpe/IesIeHHbIE 00s3aHHO-
ctr. [Ipy BCTYIUICHHH B IEPETOBOPHI O 3aKIIOUEHHH JOTOBOPA, B XOI€ UX
MIPOBEJICHUS U TI0 UX 3aBEPIICHUU CTOPOHBI 00s13aHBI JICHCTBOBATH 100PO-
COBECTHO. ABTOp paccMaTpHBaeT JaHHYIO 00s3aHHOCTh B KaY€CTBE COEP-
JKaHUS TIPEIZIOTOBOPHOTO TIPABOOTHOIICHHUS — 0053aTeNIbCTBA.

KuroueBbie cjioBa: 100pOCOBECTHOCTD, HEOOPOCOBECTHOCTD, IPUH-
U T0OPOCOBECTHOCTH, IIEPETOBOPHI, IIPEIOTOBOPHOE IIPABOOTHOLICHHE,
OPEIOrOBOPHOE 00s13aTENILCTBO, MPEIIOrOBOPHAsT OTBETCTBEHHOCTbD, OC-
HOBaHUS BO3HUKHOBEHUS 00513aTEIbCTB.

GAGLOYEV S.YU.

GROUNDS FOR PRE-CONTRACTUAL
OBLIGATIONS

The article analyzes the pre-contractual relationship. Since 1st June
2015 new rules of the Civil Code are in force. According to these rules
already negotiating parties bear certain responsibilities. The parties should
act in good faith when entering into negotiations to conclude a contract,
during conduct of negotiations and their completion. The author considers
this duty as the content of pre- contractual legal relationship — obligation.

Keywords: good faith, bad faith, principle of good faith, negotiations,
pre-contractual legal relationship, pre-contractual obligation, pre-
contractual liability, the grounds for creation of obligations.

Cratpsg 4341 'K PO ycranaBnuBaeT MpaBWIIO: TIPH BCTYIUICHUH
B IIEPETOBOPHI O 3aKIFOUYEHUHN I0T0OBOPA, B XOA€ UX IPOBEIECHUA U 110
WX 3aBEPIICHUH CTOPOHBI 00sI3aHBI JEHCTBOBATH JOOPOCOBECTHO, a
CTOpOHA, KOTOpasi BEET WU MPEPHIBAET MEPETOBOPHI O 3aKITIOUCHUH
JIOTOBOpPa HEA0OPOCOBECTHO, 00s513aHAa BO3MECTUTH APYTOi CTOPOHE
MIPUYUHEHHBIE 3TUM YOBITKH.
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W3 HOpMBI clieyeT, Y4TO eperoBOphl 00S3BIBAIOT HX CTOPOHBI BE-
cTH ce0st T0OPOCOBECTHO, U HEIb3sl HE OTMETHTh, YTO HMEHHO JIUIIO,
KOTOPOE BEJIET WK MPEPHIBACT IEPETOBOPBI HEJOOPOCOBECTHO, MPH-
BJIEKAeTCsI K OTBETCTBEHHOCTH. [leperoBopsrl e mpeanonaraiT npo-
LIECC OOIICHUS, HATMYKUE CBS3H WU CBSI3aHHOCTH MEX/y HECKOJIbKH-
MU YYaCTHUKaMU TIEPETOBOPOB.

OO0s13aTENBLCTBO 1O MPOBEICHHUIO JOOPOCOBECTHBIX MEPErOBOPOB
(ctatbs 434 m. 2 I'paxpanckoro kogekca Poccuiickoit deneparmn)
HE 3aBHCHUT OT TOTO, OY/ET JIM 3aKII0YEH JIOTOBOp B OynymeM. B co-
OTBETCTBUU C IIYHKTOM 7 HACTOAIIEH CTAThU MOJOXKEHUS HACTOSIIEH
CTaThbU MPUMEHSIOTCSI HE3aBUCUMO OT TOTO, 3aKJIIOUMIN JIU CTOPOHBI
COTJIAIICHHE HA OCHOBE PE3YIbTAaTOB MEPETOBOPOB. ITO MOATBEPKAA-
€T HEe3aBHCHUMOCTh U HE3aBHCHUMOCTEL OTHOIIIEHUHM COIJIaCOBAaHUS J0-
TOBOpa OT «TJABHOTO A0roBOpa». HezaBucumo oT TOro, 3aKiI0ueH Ju
«TTABHBIM JOTOBOP» WM COTJACYeTCs JIU OH C BO3MOXHOCTBIO €0
3aKJIFOUEHUS, TIOATOMY JIF000E HEeCHpaBeJInBOE CyJeOHOe pa3dupa-
TEILCTBO JIOJDKHO MMETHh HEraTHUBHBIC IMOCICICTBHS, €CIU DTH JIEH-
CTBUS CTOPOHBI JIOOPOCOBECTHO HAHOCST YOBITKH.

PerynupoBanue ctaguu neperoBOpoB AaeT OCHOBAHUS MOJArath,
YTO MEPErOBOPHBIC OTHOIICHUS UMEIOT BCE 0COOCHHOCTH 0053aTeib-
ctBa.'”? ECTh y4aCTHUKH 3TOTO MPABOBOTO OTHOIIEHWS, U HUKTO HE
OyJeT yTBEpKIaTh, UTO MEPETOBOPHI HE MOTYT OBITH MPOBEJIEHBI O3
mapTHepa 1Mo TeperoBopaM. TakuM 00pa3oM, 3TO OTHOCHUTEIIbHBIH
IOpUIUYECKUN OTUYET, KOTOPBIN CBS3BIBAECT MMEHA MApPTHEPOB MO Te-
peroBopam.

[IpenmeTom 00s3aTeIbCTBA, BEITEKAOIIETO U3 MPEIBAPUTEIBHBIX
JIOTOBOPHBIX KOHTAKTOB, SBIISIFOTCSI MEPHI IO COTIIACOBAHUIO U 3aKIIIO-
YCHHIO JIOTOBOpPA. YYaCTHUKHU JIOJDKHBI BECTH IEPETOBOPHI 10OPOCO-
BecTHO. O053aTEIbCTBOM K XOPOIIUM IEPEroBopaM OYIeT cojepika-
HHE JOTOBOPHBIX MPABOOTHOIICHUH.

OnHUM U3 BaXKHBIX BOMPOCOB B MPEIBAPUTEIBHBIX JOTOBOPHBIX
MPABOBBIX OTHOIICHUSX SIBISICTCSI MOMEHT, KOT/Ia OH BO3HHUKACT, U,
CJIeIOBAaTEIbHO, MOMEHT, KOT/Ia ITAPTHEP I10 IIePEroBopam 00s3aH Be-
CTH ce0s XOpOTIIIO.

152 JlemkuHa A.B. BeneHue meperoBopoB Kak OCHOBaHHE BO3HHKHOBE-
Hust oOs13arenberBa // FOpuanueckunit mup. 2016. Ne5. C. 54-58.
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E. A. Kpawenunnukos, 1O.B. baiirymesa, ananusupys Hemell-
KYIO JIUTepaTypy, CIACAyIOUMM 00pa3oM OIMCHIBAIOT MOMEHT BO3-
HUKHOBEHUSI O0S3aHHOCTH BeCTH cebst T0OpocoBecTHO: «MOMEHT
BO3HUKHOBEHHS 0053aHHOCTH K TOOPOCOBECTHOMY BEACHUIO MPEI0-
TOBOPHBIX MEPETOBOPOB ONPEAEIAETCSI MOMEHTOM BCTYIIJIEHHS Tap-
THEpa B MEPEroBOPbI, HE3ABUCUMO OT TOTIO, BEIYTCS JIU OHM YCTHO
WM TUCBMEHHO.

Ecnu moroBop 3akmroyaercsi TaKUM CIIOCOOOM, YTO HU OJUH W3
MapTHEPOB HE JENaeT APYroMy roTOBOE K MPUHATHIO MPENTIOKEHHE, &
00a mapTHEpa BMECTE COCTAaBIISIIOT TEKCT JJOTOBOpA M 3aTE€M BbIpaka-
10T COTJIacHe C HUM Yepe3 ero MOANNCaHKe, TO MapTHEPHI CTAHOBSTCA
0053aHHBIMH K JOOPOCOBECTHOMY BEICHHUIO MEPEroBOPOB OJHOBpE-
MEHHO C HayaJIoM pa0OThl HaJ TEKCTOM JIOTOBOPA.

Ecnu npenioroBopHbie MeperoBopsl MPOBOAATCS B 3apaHee MOJ-
TOTOBJICHHOM JJIsl TOr'0 OJHUM U3 HMapTHEPOB MOMEILICHNUH, TO 00s-
3aHHOCTH K 10OPOCOBECTHOMY BEJICHHUIO MPEAIOrOBOPHBIX IEPETOBO-
POB BO3HHUKAIOT Y 000MX MapTHEPOB B MOMEHT IIPOHUKHOBEHUS JIPY-
roro napTHepa B MOATOTOBJIEHHOE TOMEIIEHNE C HAMEPEHHUEM IPOBe-
CTH NEPETOBOPHI WIIM y3HATh O BO3MOXHOCTH 3aKJIIOUYEHHUs JOrOBOPA;
JI0 3TOr0 MOMEHTa MOJArOTOBUBIIUI MOMEIIEHUE HE CUUTAETCS BCTY-
MUBLINM B IIEPETOBOPBI, MOCKOJIBKY €Ile HE ONPEeNINiIach JUYHOCTD
ero naptHepa. Eciu nmoTeHImanbHbIi MapTHEp MO MeperoBopam mpo-
HUKaeT B MOATOTOBIEHHOE MOMEIIEHNE ¢ KaKOW-TO HHOW LIeJblo, Ha-
MpUMeEp IJISl TOTO, YTOOBI YKPBITHCSL OT HEMOTO/IbI MIIM BCTPETHUTHCS C
TPETHUM JIMILIOM, TO CTOPOHBI HE BCTYIAIOT B MIPEIZIOTOBOPHBIE MEpe-
TOBOPBI».'

Bo Bcex nepeunciaeHHbIX IpUMEPax BUJIHO, YTO JUI BOZHUKHOBE-
HUS 00s13aHHOCTH He00XoAuMa nepcoHn(UKALMsI IBYX CTOPOH Iepe-
TOBOPOB, a TAK)KE HAJIMUNE UX HHTEPEeca 1 BOJIH, HAlleIEHHONH HMEHHO
Ha BeJIeHUEe NeperoBopoB. /|y BOSHUKHOBEHHUS IEPETrOBOPHOTO OTHO-
LICHHUS] CO CTOPOHBI KOHKPETHBIX TTAPTHEPOB TPEOYeTCsl COBEPILIECHHE
[IPaBOMEPHBIX BOJIEBBIX JEHCTBUMH, CBA3aHHBIX C HATMYMEM UHTEpeca
B [IEPETOBOPAX U BOZMOKHOCTH 3aKJIIOUUTH IOTOBOP.

ITo muenuto E. b. ITogy30B0i, «IIOUCK KOHTPAareHTa, [eperoBopsl

153 Kpamennnnukos E. A., Baiirymiesa F0. B. O6s3aHHOCTH TPU BECHHN
IIpeA0roBopHbIX nieperoBopos // Becthuk BAC P®d. 2013. Ne 6.
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C NOTEHLIUAJILHBIMU KOHTPAreHTAMMU C LIEJIbIO BBIICHEHUSI BO3MOXKHO-
CTH U Leseco00pa3HOCTH 3aKIIIOYUTH JOTOBOP HE MOPOXKIAIOT Mpa-
BOBBIX IIOCJIEACTBUM Ul MPEANOIaraéMblX KOHTPAreHTOB; HaIPaB-
neHre oQepThl, paclpoCTpaHEHUE PEKIaMbl HE BIICUET MPaBOBBIX
MOCEACTBUN sl aapecaToB odepThl Win pekiaambl. OcHOBaHUEM
BO3HMKHOBEHUS OPTaHU3ALMOHHOIO OTHOLLIEHUS SBISIOTCS FOpUAAYE-
ckue (paKThl, O- POKAAIOLINE PABOBBIE MMOCIEICTBHSA ISl ABYX WIIN
Oosiee CTOPOH. YKa3aHHbIE OCHOBAHUSI BOSHUKHOBEHHUSI BHEITHUX Op-
raHW3alMOHHBIX OTHOLICHUH OO BOBCE HE MOPOXKIAIOT MPABOBBIX
MOCJEACTBUH, JINOO TMOPOXKIAIOT MPABOBBIC MOCIEACTBUS JHUIIb IS
OJTHOM CTOPOHBI».'>

OnHako aBTOp MOJIATAET, YTO MOKET OBITh 3aKJIIOYCHO COTJIalle-
HUE O IpPOLEAype MEePeroBOpoB, a KpoMe TOro, MpeuraraeT JomoJ-
uuth 1. 27 'K PO craTheil, kacaromeics corfaeHus o npoieaype
[IEPErOBOPOB, COAEPKALIEN JIETAIBHOE OIPEAEIEHUE ITOrO JOr0BOpa,
mpaBuiIa o ero (opMe 1 CoAepKaHUU. 3aKI0YaThCsl TAKOH AOTOBOD,
C TOYKHM 3pPEHUS aBTOpa, JOJDKEH TOJIBKO B MUCbMEHHOH ¢opme. He
MokeM corjacuthest ¢ MHeHueM E.B. Ilomy3oBoii 00 orcyTcTBUH
[IPaBOBBIX MOCIIEACTBUN BO BCEX CIydasixX, KOrJa MPOUCXOAST Mpes-
JIOTOBOPHBIE KOHTAKThI CTOpOH. HarnpoTus, ecinu napTHeps! 10 nepe-
rOBOpaM «IIOSBUJIUCHY», MU COBEPILEHBI IEUCTBYS [10 BCTYILICHUIO B
MIEPEroBOPHI, TO BO3HUKAET 00SI3aHHOCTH BECTH ce0sl B ATHX IMEPEro-
BOpax AOOPOCOBECTHO MO OTHOLICHUIO APYT K APYTY.

[IpennoroBopHbie MPaBOOTHOLLIEHHUS HarOoJee MoAPOOHO Mpopa-
0OTaHbl HEMEIIKUMH HCCIIEAOBATEISIMH, KOTOPbIE KBATU(UIIMPOBAIN
HX I0-pa3HOMY, MpejyIaras Juisi HUX CBOM MOJEINH, a CIEJ0BATEIbHO,
[10-Pa3HOMY OIPEAECISIA U OCHOBAHUSL BO3ZHUKHOBEHMS OTHOLIECHUIO
apyr K apyry».'> OcHOBaHHEM BO3HMKHOBEHHS TaKOTO MPAaBOOTHO-
LIEHUS aBTOP HA3bIBAET OJJHOCTOPOHHIOIO CIECIIKY — IIPEUIOKECHHUE 3a-
KIIIOUUTH I0OTOBOP JHOO BCTYMUTH B IeperoBopsl. [Ipu HapymeHnn B
paMKax Takoro NpPaBOOTHOLICHUS IIOTEPIIEBIIUNA BIPaBE PacCUUThI-
BaTh TOJIBKO HA BO3MEILEHUE HEraTUBHOIO UHTEpECa.

Takum 00pa3oM, OCHOBAaHMEM BO3HHUKHOBEHHSI HPEAJ0TOBOPHO-

54Tlomy3oBa E. b. OpranusanuoHHbIe JOTOBOPhI B IPasKIaHCKOM IPaBe:
MoHorpadus. M., 2015.

STrunesnu K.B. [penmgoroBopHasi OTBETCTBEHHOCTh B IPayKIAHCKOM
mpaBe: Jucc. ... Kaua. ropui. Hayk. CI16., 2009. C. 65.
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ro 00s13aTeNbCTBA SBISIOTCS ONPEIC/ICHHBIC ICHCTBYS MAPTHEPOB T10
neperoBopaM. Ilox Takum neiicTBHEM Mbl Oy/leM IOHMMATh JH000E
BOJICBOE JICHCTBHE, KOTOPOE JOCTATOYHO OINPEACTICHHO (B KAKUX-TO
CITy4asiX K HeMy MOTYT OBbITh YCTQHOBJICHBI TPEOOBAHMS 3aKOHOM (Ha-
npumep, oObSBICHUE TOProB, HampaBieHHe O(epThl B ciydae 00s-
3aTEJIbHOCTH 3aKJIIOYEHHS JI0TOBOPA)) ¥ BBIPAXKACT HAMEPEHHUE JIHIA
cuuTaTh ce0sl BEAYIIUM MEPErOBOPHI C aJPecaToM, KOTOPBIA COBEp-
IIUT B OTBET TAKOE )K€ JIOCTATOYHO ONPEIEeIICHHOE JICHCTBIE WU KO-
TOPBI B COOTBETCTBUH C 3aKOHOM 00si3aH OyJIeT OTpearupoBaTh Ha
nepBoe JeHcTBHE.

ITo muenuto I. IlToMm1b, OCHOBaHMEM BOSHUKHOBEHUSI MTPEII0TO-
BOPHBIX 00S13aHHOCTEH SIBJISETCS BCTYIUICHUE B IEPETOBOPHI, B CBS3U
C YeM BO3HHUKAET 00513aTeIbCTBEHHOE MPABOOTHOIICHHE, IIOCKOJIBKY
OHO 00SI3bIBACT CTOPOHBI K JICHCTBHUAM M OE3ICHCTBHIO TI0 00I3aHHO-
CTH BecTH ce0s 100pOCOBECTHO Ha CTaIuK NeperoBopoB. [IpaBooTHO-
IICHHE XapaKTepU3yeTcs Yepes BOJII0 M MHTepec. Bois mposBisercs
B HEOOXOIMMOCTH COBEPILICHUS JICHCTBHUI 0 BCTYIUICHHIO B TIEPETO-
BOPBI.

Hampumep, eciiu 3akiitoueHne J0roBopa 00s3aTeIbHO ISl OAHOU
U3 CTOPOH, 0053aTEILCTBO BO3HUKHET B Clly4ae, €CJIM TaKOi CTOPOHE
HarpasieHa opepTa. Eciu cTOpOHBI CBOOOIHBI B 3aKIFOUCHUU JIOTO-
BOpa, TO 0053aTEIBbCTBO MO BEJCHUIO IEPErOBOPOB BO3HUKHET MPHU
HAIpaBJICHUH aKLENTa Ha MHBIX YCIOBUSX JUOO MPU MPUHITUH TPE]I-
JIO)KEHHSI O BEJACHHH IEPEroBOPOB, KOTOPOE MOXKET M HE OTBEYaTh
npu3Hakam o(epThl, INIaBHOE — COBEPILICHUE JCHCTBUI, CBUICTEINb-
CTBYIOLIMX O Hayale MeperoBOPHOro mporecca.

Eme pa3 akueHTUpyeM BHUMaHUE HA TOM, YTO JCHCTBUE HMEHHO
BOJICBOE M HAIIPABJIICHHOE Ha reperoBopbl. OCHOBAHUEM BO3HHKHOBE-
HUSI TIPABOOTHOILICHUS B JIaHHOM CITy4ae HE MOXET OBITh MOCTYIIOK.
D10 BCerna jeicTBHUe, Npecieayolee elib BCTYIUICHUS] B TIEPero-
BOpBI C HAMEPEHHEM 00CYUTh YCIIOBHUS M 3aKJIIOYUTh JOTOBOP, €CIIU
ycioBHs ycTposiT. He MOryT CBHIETENBCTBOBATH O Hadasle Mepero-
BOPHOT'0 MpolLiecca, HapuMep, CIEAYIONIHe ACHCTBUS: MOWTH B Ma-
ra3vH 32 KOMIIAHHIO; 3aiiTH B MarasuH B LIEJISIX CKPBITBCS OT HETOTo-
JIbI; IO3BOHUTB, OLTHOMBIIMCH HOMEPOM, M MONACTh K JIUILY, IaBIIEMY
0OBSIBIICHHE O MPOJIAKE Yero-JIn0o.
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CBuaeTeNLCTBOBATH 00 TOM MOTYT Takue ACHCTBHS, KaK cOriia-
LICHUE O BCTPEUYE U MPOCMOTPE MPOAaBAEMOH 10 OOBSBICHUIO BEIH;
Ha3HaueHHE TIOJTHOMOYHBIX 110 MEPEroBOpaM JHUI OT ONPEAEICHHBIX
KOMITaHHUi; COrylacke Ha BCTPEUY CO CIEIMAIMCTOM sl BEISICHEHHS
COOTBETCTBHSI [TPOIaBAEMO BEILIY ONPEACICHHBIM XapaKTePHCTHKAM.
To ecTb coBepiICHHOE JeCTBUE TOJKHO BBI3BATh Y TIPOTUBOIIOIOXK-
HOW CTOPOHBI YBEPEHHOCTh B Hadaje MeperoBOpOB, TaKUE ACUCTBHS
CBHUJIETENLCTBYIOT 00 0OCIIaHNH BECTH MEPErOBOPHI, & OBITH MOXKET,
1 0 3aKJIFOUYEHHH JOroBopa (B 3aBUCHMOCTH OT CTaAUHU MPEII0TOBOP-
HOTO IPOIIecca).

OTMeTHM, 9TO 3TH ACUCTBHS OyIyT SIBCTBOBAaTh M3 OOCTaHOBKH
WK 3aBUCETh OT Hee (HampuMep, MEPONPHUITHE MOXKET HaYHMHATHCS
CIIOBAMU «HAYMHAEM IEPEroBOPH», WM OyIyT COBEPILCHBI HEKHE
KOHKJIIOJICHTHBIE JEHCTBUS, WM KIIMEHT B Mara3uHe IpoCUT MOJONUTH
K HEMY KOHCYJIbTaHTa), @ B KAKUX-TO CIy4asix 3aKOH OyJeT mpeaycma-
TPUBATh sl TAKUX JIEHCTBUI crienuaibHble TpeOOBaHUS (Hanpumep,
111 0(hepThl WIIM KOHKYPCHOH 3asiBKH).

DKOHOMHYECKHH MHTEPEC YYACTHUKOB IPaXKIaHCKOTO 000poTa B
TaKoM 0053aTeNbCTBE COCTOUT B JOOPOCOBECTHOM MPOLIECCE MEPEro-
BOPOB B LIEJISIX MOJYyYEHUs] HEOOXOAMMOW MHPOPMAIK U 3aKITIOue-
HUS BBITOJHOTO Ui CTOPOH MPEJJAOTOBOPHBIX KOHTaKTOB JOrOBOpa
(moBICKaTh BHITOAHOTO NApTHEPA WK TOAXOSIINN 00BEKT).

Lenb mpenoroBOpHOTO 0053aTENBCTBA MOYKHO OMHCATH CIEAYIO-
oMM 00pa3oM: MOJAYUYHUTh HHPOPMALHIO, HE00X0AUMYIO 1ist (hopMu-
pOBaHUs BOJIH, B TOM 4Hcie HH(OPMALUIO O HAMEPEHUSIX MapTHEpa,
0 BO3MOYKHBIX yCJIOBHUSIX JOTOBOpA, U JOCTHYb COTJIALICHUs (I0TOBO-
PHUTBCS) O 3aKJIIOYEHUH JOTOBOPA, €CIIN MOTyYeHHAs! HHPOpMaIHsi Co-
OTBETCTBYET OKMAAHUSIM, HAMEPEHHSIM U T.11., T. €. TONBITATHCS MPH-
WTH K 3aKJIIOYEHUIO IOTOBOPA HA BBITOJHBIX YCIOBHUSX MM YOEIUTDH
3aKIIIOYUTH IOTOBOP HA CBOUX YCIIOBUSIX.

OueBuaHO, YTO LeJiernoNaranie CyObeKTOB B MpoLecce Mepero-
BOPOB MOET MEHSTHCS, U 3aBUCUT OHO HE TOJILKO OT MH(pOPMAaLIUH,
MOCTENIEHHO PAaCKPbIBAEMON KOHTPAreHTOM, HO U OT BHEIIHUX 00CTO-
aTenbeTB. TakuMm 00pa3oM, KOHEYHAs LiesIb MPEAI0TOBOPHOI0 00s13a-
TEJILCTBA — JOCTHKEHHE JOTOBOPEHHOCTH O 3aKJIIOYCHUH JIOTOBOPA U
3aKIII0YEeHUE JOrOBOPA, €CIH y TApTHEPOB I10 IIEPEroBOpaM COBIAAYT
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MHTEPECHI, IPOMEKYTOUHASI 1IeJb IPEIOTOBOPHOTO 00s13aTeIbCTBA —
MOJTy4eHHEe HEOOXOAUMOIt ISl TOr0 HH(OPMALHH.

BceTynas B meperoBopsl, JIMI0, UX HHULIUHPYIOILEE, SIle CaMo MO-
KeT OBbITh HE YBEPEHO B COBIAJICHUU €r0 MHTEPECOB B 3aKIFOUCHUU
JIOTOBOpa C MHTEPECaMu KOHTpareHTa. BhisBieHHe B3aMMHBIX WHTE-
PECOB B 3aKJIIOYCHUH JIOTOBOpPA M €CTh IIeJIb MEPErOBOPOB, a TAKKE
JOCTH)KEHHE TOJIOKUTEIBHBIX PE3yJIbTaTOB MEPErOBOPOB — 3aKIIIO-
YeHHe JI0rOBOpa Ha BBITOAHBIX Ul Ce0sl YCIOBUSIX, €CIIU COBIAIYT
MHTEPECHI B 3aKJIIOYEHHHU JIOTOBOPA.

BeposTHO, OT neneit OyayT 3aBUCETh U ICHCTBHS, KOTOPHIE JIHILIO
COBEpILIAET, YTOOBI BCTYIHTH B IEPeroBopsl. Eciin cyObeKT yBepeH B
TOM, 4TO OH XOYET 3aKJIIOYUTh TOTOBOP C KOHKPETHBIM CYOBEKTOM I10
MOBOJY KOHKPETHOTO 00BEKTa, TO ICHCTBHEM, C KOTOPBIM CBSI3bIBACT-
Csl BO3HUKHOBEHUE O0S3aHHOCTU BECTH ce0si JOOPOCOBECTHO, OyeT
HarpasjieHHe O(pepThl, Ha KOTOPYH COOTBETCTBYIOLIMM JICHCTBHEM
OTBETHUT azipecart opepThl. ECin IO TOJIBKO MIET IMOIXO0 SIS IS
HEro BapUaHThI, TO TAKMMU JICHCTBUAMH OYAyT OOpalleHus, PpeIo-
’KEHHsI, 3BOHKH M T.II., KOTOPbIC TIPECIICAYIOT 1IeIb BEICHHUS Mepero-
BOPOB H TTOJTyYCHUsI OTBETHON PEAKIMK B BU/IC ICHCTBHS, CBUIICTEIb-
CTBYIOLIETO O COTJIACHU BECTH TTEPErOBOPBIL.

MO>XKHO TPEINONIOKHUTh, YTO MPEIIOTOBOPHBIE KOHTAKTHI CTOPOH
MPOXOMAT CIEAYIOIIEe Pa3BUTHE.

1. Dtan «mpeaneperoBOpHbIii», KOTOPBIH MPeIyCMaTPHUBACT BbI-
SICHCHUE HAJIMYKs MHTEpeca y ONpPEeACICHHOT0 CyObeKTa B BEICHUU
MeperoBOPOB O 3aKIIOUCHUH JIOroBopa. B ciydasx, koraa 3akioyve-
HHE JOrOBOpa 0053aTeNbHO ISl OJJHOM U3 CTOPOH, OTHOIICHHS MEKIY
CTOPOHAMHU MEPETrOBOPOB BO3HUKAIOT ¢ MOMEHTA, KOTrJa O0s3aHHOM
3aKJIFOYHTH JOTOBOP CTOPOHE HarpasiieHa oepTa, B 3TOM Cliydae st
BO3HUKHOBEHHS TIPABOOTHOILICHUS IOCTATOYHO IEHCTBHS TOJIBKO OJI-
HOMW CTOpPOHBI MeperoBopoB. Ha 3ToM sTame o06e cTOpoHBI eperoBo-
POB, AEHCTBYsI TOOPOCOBECTHO, IPEANONATAIOT, YTO APYras CTOPOHA
NPEeI0CTABUT HEOOXOAMMYIO JIJIsl COBEPIICHHS CIICIIKU HH(POPMAIIHUIO,
MOKa)XeT 00BbEKT B 00YCIIOBJICHHOE BpeMs WK MPHOYAET B OIpeje-
JICHHOE MECTO JJIsl IPOCMOTpa 00bEKTa WK BEIIU U T.II.

2. DTtan coriiacoBaHusl ycaoBHii joroBopa. Ha atom srame cropo-
HBI OTPEICNIMINCH, YTO B MPUHIUIIE 3aKITI0OYCHUE CACIKH BO3MOKHO,
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OHO OTBeYasl0 ObI UX MHTEpecaM. J[Js HUX OCTaeTCsl OTKPBITHIM BO-
IIPOC O TOM, KaKOH BHJ[ CJICJIKK UM ITOJIXOUT U Ha KAKUX YCIIOBHSIX €€
MOJKHO 3aKIIt0YUTh. CTOPOHBI TIEPETOBOPOB, JICUCTBYSI JJOOPOCOBECT-
HO, OXHJIAIOT APYr OT JIPyra, 4To OHM MPEANPUMYT MEPHI K cOTrja-
COBAHHUIO YCJIOBHI JIOTOBOPA. 3aBEPIICHUE MPOLICAYPhI COTTIaCOBAHUS
ABTOMATUYECKH BJICUET TPETHUH ITAIl, €CIIH HEe TPeOyeTCs COOIFOICHUS
JIOTIOJIHUTEINIbHBIX TpeOoBaHMi K odopmiieHuIo cienku. Hesasepine-
HUE BJICYET BBIXOJI U3 IEPErOBOPOB U MPEKPAILICHHUE MTPEI0TOBOPHO-
'O TIPABOOTHOIIICHUSI.

3. 3akiIroUeHHUe J0roBOpa MO pe3ysibTaTaM IePeroBOPHOrO MPo-
necca. CTOpPOHBI COTIACOBAIA BUJ M YCJIOBHUS JIOTOBOPA, OCTACTCS
ero 3aKIro4nTh. Ha maHHOM 3Tare MoKeT ObITh MOJIITUCAH MPeIBaPH-
TEJBHBIH JIOTOBOP, B 3TOM CITydae MPeZI0OTOBOPHOE 0053aTEIbCTBO MO
BEJICHUIO MIEPErOBOPOB TPAHC (POPMHUPYETCS B TPEIOTOBOPHOE 00sI-
3aTeJIbCTBO 10 3aKIFOYEHUIO0 OCHOBHOTO IoTOBOpa. Bo3MoskHO, Oyet
COCTaBJICH IIPOEKT OCHOBHOTO JIOTOBOPA, & TAKXKE COTIACOBAHbBI TTOPSI-
JIOK U JaTa ero 3akimodeHus. O0e CTOPOHBI, ISHCTBYS TOOPOCOBECT-
HO, OHJIAIOT JIPYT OT JIpyra BBIMOJHEHUE YCIOBUH 10 3aKIFOUYCHUIO
JIOTOBOPA, T.€. 4TO 00€ CTOPOHHI SBSITCS Ha TOJITUCAHUE JIOTOBOpa B
00yCIIOBJIGHHBIE CPOK U MECTO.

Kaxxaprii mocneayronuii 3Tan npeioroBOPHOro OTHOIICHUS Xa-
pakTepuzyeTcsi OOJIbIICH CTEICHbI0 YBEPEHHOCTH B KOHTPAreHTE IO
reperoBopaM U OOJIbIIEH OJM30CThE0 K BO3MOXKHOCTH 3aKITFOUYCHHS
noroopa. Ha Bcex aTamax pa3BUTHS MPEIIOTOBOPHOTO OTHOIICHHUS
€ro CTOPOHBI 00s3aHBI JIEHCTBOBATH J0OpocoBecTHO. HeoOxomumo
OTMETHUTh, YTO B PsJIE CAy4acB BTOPOU U TPETUN 3TAIbl MOTYT OBITh
00BEIMHEHBI WU TIPOUCXOJIST HACTOIBKO OBICTPO, YTO 3aMETHUTh T'pa-
HUIy MEX]ly HUMH HE yJaeTcs (Harpumep, MpHoOpeTeHHe ToBapa B
Mara3uHe caMo0OCITyKHBaHHUS, 3aKITFOUCHUE CACIKU KYTLIH- POJIAXKH
BEIIY MEXKIY JBYMS TPaKJaHAMH U T.11.).

Takum oOpa3om, i Hayajia TIEPErOBOPOB U BO3HUKHOBCHHS
MIPEJIOTOBOPHOTO 00s13aTeIbCTBA HEOOXOAMMO, YTOOBI OBLIH MEPCO-
HUDUIUPOBAHBI YYACTHUKH STHX TIEPErOBOPOB, KOTOPHIC COBEPIIIAIOT
OIpE/ICTICHHBIC JICHCTBHS, CBUICTEIIBCTBYIOIINE O HaYale IeperoBo-
poB. OCHOBaHMEM BO3HHKHOBEHUS MPEIIOTOBOPHOTO 0053aTEIhCTBA
SIBJIIETCSL BOJICBOE JICMCTBHE, KOTOPOE JIOCTATOYHO OMPEACICHHO U
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BBIpKaeT HAMEPEHHUE JIMIa CUUTATh ceOs BEAYLIMM MEPEroBOPHI C
ajZipecaToM, KOTOPbIl COBEPIIUT B OTBET TAKOE K€ JOCTAaTOYHO OIpe-
JIeTICHHOE ICHCTBHE WM B COOTBETCTBUH C 3aKOHOM OyJeT 00sI3aH OT-
pearupoBath Ha IepBoe AeHCTBUE.
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YOK 34
FTAMTIOEB C.10.,
MarucTpaHT 3 Kypca ropmpgmyeckoro ¢pakynsteta
Cesepo-KaBkasckoro ropHo-MeTanypruyeckoro MHCTUTyTa
(rocysapcTeHHoro TexHonornyeckoro yHupepcmrera)

OBSISATEABCTBA
B COBPEMEHHOM IPAKAAHCKOM [MPABE
POCCUINCKOW GEAEPALINN

OO0s13aTeNbCTBEHHOE TPABO SIBISIETCSI MOAOTPACIBIO COBPEMEHHOTO
POCCHICKOTO IPaskJIaHCKOTO TPaBa U HEMOCPEICTBEHHO PETYIHPYET UMY-
MIECTBEHHBIN 000pOT, Jienas ero GopMOi rpakIaHCKO-TIPaBOBOTO 000pO-
ta. O0s3aTeNbCTBEHHbIC TPABOOTHOIICHHUS 3aHUMAIOT OTHO U3 BYKHEHIIINX
MECT B COBPEMEHHOM T'paykAaHCKOM TipaBe Poccuiickoii denepannn u mos-
TOMY MOCTOSTHHO HY)KIaIOTCS B M3yYCHUH U CBOEBPEMEHHO# TpaHcdopma-
nun. B HacTosIIeH cTaThe paccMaTpUBAIOTCS 00S3aTeILCTBEHHBIE MPABO-
OTHOIIICHHUS C TOYKHU 3PSHUSI X COBPEMEHHOTO PEryIUpOBaHUs. ABTOPOM
AHAITU3UPYETCS TIOHITHE 00s3aTeNIbCTBA, UCTOPHUST (POPMUPOBAHUS 00sI3a-
TENLCTBEHHBIX OTHOIICHUH, 3aKperuieHHe 0053aTeNbCTB B JCHCTBYIOIIEM
3aKOHOJIATENILCTBE M UX CONlepIKaHHe. YIeIsIeTCsl BHUMaHHe HaTypallbHbIM
00s13aTeIbCTBaM, KOTOPbIE Ha CETOHSIIHUM JCHb €Ille He TONYIHIN CBOe-
TO IIPAaBOBOTO 3aKPETUICHHSI.

KuroueBble ciioBa: TrpakJaHCKOE IMPaBO, TPaKIAHCKOE IPaBO
Poccuiickoit ®eneparnu, 00s3aTeNbCTBEHHOE TIPABO, 0053aTEIbCTBEHHBIC
MPaBOOTHOILIEHUS, 00s3aTenbeTBa, Poccuiickas denepanus.

GAGLOYEV S.YU.

OBLIGATIONS IN THE MODERN CIVIL LAW
OF THE RUSSIAN FEDERATION

The law of obligations is a sub-branch of modern Russian civil law
and directly regulates property turnover, making it a form of civil law
circulation. Obligatory legal relations occupy one of the most important
places in modern civil law of the Russian Federation and therefore constantly
need to be studied and timely transformation. This article discusses the
obligation relationship with the point of view of their modern regulation.
The author analyzes the concept of obligations, the history of the formation
of obligations, the fixation of obligations in the current legislation and their
content. Attention is paid to natural obligations, which to date have not yet
received their legal consolidation in current civil law.
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BosznukHOBeHHE 00513aTELHBIX OTHOIICHUH MPOU30IILIO TOPa3/io
M03K€e, YeM BBEJICHUE BEUTHBIX MPaB, M BHaUaje 00g3aTeIbHbIE Mpa-
BOOTHOIICHUSI CYIIECTBEHHO HE OTJIMYAIHMCh OT (pakTuueckux. [Ipu-
YUHBI JIOJATOCPOYHOTO HETIOHUMAHHS CYTH MPETEH3UU U 00s3aTeib-
CTBa JICHCTBOBATH B paMKax 000pOTa HEJIBIHKMMOCTH ObLIN CBSI3aHBI C
TeM, 4TO OONBITUHCTBO HACETICHHUS HE 00J1a7aio COXPAHHOCTHIO UMY-
rectBa.' > Oka3anoch, YTO €CIM JOJDKHUK HE BIIAJICET UMYILECTBOM,
TO y KPeIUTOpa HET JPYroro 3aJI0ra JUIs HCIIOTHEHUS 00s13aTeNbCTRa,
KpOMe JOJDKHUKA.

ITo 3T0#1 NpuYMHE OTHOLIEHUE JI0JITA U3HAYAJIBHO OIIPENEIIIOCh
HE KaK TpPaBO NPEIAbABIATH JOKHUKY OIPENEICHHbIC MPETeH3HH,
a Kak mpaBo Ha ceOs1, He CTOJIb TOJHOE, KaK y paboB, HO OJM3KOE K
HeMy. B Hopseruu, Hanpumep, cTapblil 3aKOH IIO3BOJISUI KPEAUTOPY
0Tpe3aTh YacTh Tela JOJDKHHUKA B ciydae aedoinra. Beyienstor tpu
JTana B pa3BUTHH MIPABOBBIX OTHOIIEHUI ¢ 0053aTE€IbCTBAMH:

* 0043aTENBCTBO SABISIETCS, 110 CYTH, TOCIIOACTBOM HaJ| JOJKHH-
KOM;

* TOCIIOJICTBO HAJ JIOJDKHHUKOM CTaHOBWTCS JIMIIb YAaCTHYHBIM,
MIpelyCMaTPUBAIOTCS] HCKIIFOUEHHS ¥ JIBIOTHI 110 UCTIOTHEHUIO 0053a-
TENbCTBA;

* 0043aTETLCTBO CTAHOBUTCSI KPEIUTHBIM IIPAaBOM Ha OCYIIECT-
BIICHHE OTpPEAENCHHBIX ACHCTBUN, HO MOJKHHK HE TONANaeT IO
IOpUCIUKINIO KpeauTopa. Obg3arenpHOE PaBO BCETAa HAIMpPaBIECHO
MIPOTUB KOHKPETHOTO Juma (noyokHuKa). Camblil BaKHBIHK MOMEHT
3aKJIIOYAeTCsl B TOM, YTO 0053aTeIbHOE MPABO 3aKIIOYAETCS B TOM,
YTO KOHKPETHOE APYroe JUIO (JOHKHUK) 00s13aHO YTO-TO CHENaTh.
Jpyrvumu cioBaMu, IpaBo 0043aTeIbCTB — 3TO MPOCTOE U YHUKATEHOE
IpaBo TpeOOBaTh OT KOHKPETHOTO JIUIA (IOJKHHUKA) PYroro JIUIa
(xpenuTopa) ACMCTBOBATH ONPEEIIEHHBIM 00Pa30M.

B mepBoHawambHOM CMBICIIE MBICTH 00 00A3aTE€IHCTBE OTHOCH-
JIaCh TOJIBKO K OTBETCTBEHHOCTH 3a BBIILIATY JIEHEKHBIX CYMM, yKa-
3aHHBIX B OTIPE/IETICHHBIX MUCbMEHHBIX JJOKYMEHTax. YTOOBI CUNTATh-

156HacbekoBa C.K. O0s13aTenbCTBEHHOE MPABO: aKTyallbHbIC MPOOIEMBI
ropuaudeckoit mpupossl // TaBpuueckuii HayuHbIit 0003peBarens. 2016. Ne 1.
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sl 00s13aTEIILCTBOM, JIOKYMEHT JIOJKCH OBLI OBITh JOJKHBIM 00pa3oM
MOJIKCAH U OTIICYATAH.

OO0s13aTeNbHBIC OTHOIICHUS YCTAHABIUBAIOTCS M PETYJIUPYIOTCS
JEHCTBYIOIINM 3aKOHOJIATSIILCTBOM H, TI0 CYTH, IIPEICTABIISIOT COOOM
CXeMy, B KOTOPOH «a» JIOJDKEH YTO-TO JIeNIaTh, AaBaTh WM BO3JEP-
JKUBAThCSI B MHTEpecax «0». Mcxoast U3 3TOro, Mbl MOXKEM CKa3aTh,
YTO 00513aTEILCTBO-3TO KOO (DUILIMEHT A0Ta, TPH KOTOPOM KPEAUTOP
MOJKET TMOMPOCUTH JTOJDKHHUKA MIPUHSTH BCE MEPHI.

3aKOoH 00S3aTENILCTB SBIISCTCS YaCThIO COBPEMEHHOTO POCCHIi-
CKOTO TpaXkJIaHCKOTO mpaBa. [lonoxkeHus 3akoHa 00 00s3aTeIbCTBAX
HEIMOCPEICTBEHHO PETYJIUPYIOT 000POT HEJBIIKUMOCTH U JICNIAIOT U3
Hero popMy TpakIaHCKO-TIpaBoBOro obopota.'’

B takom ciyuae oTHOIIEHHS COOCTBEHHOCTH B MX JIMHAMUKE, T. €.
BeIpaxkaetcs B [lepemaue 3eMenbHOTO ydyacTka (COOCTBEHHOCTh WIIH
MIPEUMYIIIECTB) OT OJIHOTO YeJoBeKa K Jpyromy. O0s3aTeNbHbBIC OT-
HOIIIEHUS TPEOYIOT KauYeCTBEHHOTO T'PaKJIaHCKO-ITPABOBOTO PEryJIH-
pPOBaHMS U TIOCTOSIHHOTO BHHMaHUSI K UX CBOCBPEMEHHOW MOJICPHU-
3anuu I 00ecredeHus: Hajyiexalero peryiupobanus. CII0)KHOCTb
00s13aTeIbHBIX OTHONICHHUH 3aKITI0YACTCS TAKKE B UX Pa3HOOOpa3uu u
muQdepeHuali, BOZHUKAIONICH B Pe3yIbTaTe MOCTOSIHHO MEHSIFO-
IUXCsl TOTPeOHOCTEH CyObEKTOB TPaXKIaHCKOTO TIPaBa.

[IpaBooTHOIIEHUST 0053aTEIBCTB OTHOCATCS K TPYIIE, HAXOMIS-
mieiicss B COOCTBEHHOCTH IPABOOTHOIICHHI, HAUOOJIEe CUIBHO Xa-
pakTepuzyronmx ux. O0s3aTeNbHbIC MPABOOTHOIICHUS OTIMYAIOTCS
OT HEUMYIICCTBEHHBIX OTHOIICHH, KOTOPHIC B MPUHIIUIIE HE MOTYT
OBITh 00s13aTEIILHBIMU, TIOATOMY, HATIPUMED, HEIIb3SI HUKOTO MPUHY K-
JIaTh K OTKA3y OT BPEIHBIX MPUBBIYCK.

NmytecTBeHHBIN XapakTep JAOTOBOPHBIX OTHOIICHUI O3HA4YaeT
HE TO, YTO 00S3aTEeILCTBA HE MOTYT OBITh C/ICTAaHbI JJIsl BHIIOJHCHHUS
HE MMYIIECTBEHHBIX UHTEPECOB, a TO, YTO OHU HE JIOJDKHBI TEPSTh
CBsI3b C 0OMEHOM MMYIIIECTBOM. DTOT OTYET MOXKET OBITh BhIpaXKCHA
B TIOJYYCHHU JICHEKHBIX CPEJICTB 3a BBHINIOJIHCHUE JICHCTBHIA, KOTO-
pBI€ HE SBISIFOTCSI COOCTBEHHOCTHIO JJAHHOU cepe yCayr, HalpumMep,
BBITIATA JICHET HA KOCMETUYECKHUE MPOLEAYPHI, ISl YPOKOB MY3bIKH,

1S7Poccuiickoe rpaxkaaHckoe mpaBo: YueOnuk: B 2. T. II: O6si3arebCTBEeH-
Hoe mpaBo / OtB. pen. E. A. CyxaHoB. 2-¢ uz., crepeorurt. M.: Craryt, 2011.
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JUTSL TIPOBEACHUS KYJIBTYPHBIX U Pa3BICKATEIbHBIX MEPONPUATUN U
T. 1. CaemyeT OTMETUTD, YTO PSIT YUEHBIX CUUTACT, YTO 00SI3aTEIHCTBA
HE SABIAIOTCS (PMHAHCOBBIMHM, HO /IO CHX ITOp dTa UAes He MOIIePKH-
BACTCS MIMPOKUM KPyroM MPaBOBEIOB U 3aKOHOAATEeH. 5

B HekoTophIX ciydasix 0053aTeIbCTBO MOYKET OBITh HAIPABICHO
Ha (opMUpOBaHHE OYIYIIEro MPABOBOIO OTHOIICHUS, HAIpUMeEp,
00s13aTENIBCTB CTOPOH Vorverein barung, HO 3TH 00A3aTEIHCTBA JOK-
HBI OBITh CBSI3aHBI B OYEPETHON pa3 TECHO C MPOJaKu UMYIIECTBA U,
TaK CKa3aTh, «CIY>KUTbHY.

OO0s13aTeNbHbIC MMPABOOTHOIICHUS HY)KHO OTJIMYaTh OT JPYTHX:
peaTbHBIX, SKCKIIIO3UBHBIX (MHTEIUIEKTYAIbHBIX) H KOPIIOPATUBHBIX.
dakTHYeCKre U MCKIIOYUTENLHBIC TPABOOTHOIICHUS TPECTABISIOT
co00if perucTpaliuo mnpaBa cOOCTBEHHOCTH Ha BCE MaTepUAIbHBIC U
HeMaTepHaIbHBIC 0J1ara 1 Mo CBOCH NMPUPOJIE SIBISIFOTCST aOCOMIOTHEI-
MU. /leroBBIe OTHOIIEHHSI MOTYT CYIIIECTBOBATH TOJIBKO MEXKIY HJie-
HaMHu 00IeCTBa.

O0s13aTebHBIE TPABOBBIC OTHOIICHUS SIBIISTFOTCS OTHOCUTEIBHBIMU
U UMEIOT CTPOTYIO CYOBEKTUBHYIO CTPYKTYPY, T. €. MOXKHO MOIKITIOYUTh
TOJILKO KOHKPETHOMY YeJIOBEKY C o0s3aTenbcTBaMu. Kpome Toro, ecim
JIOJDKHUK 0 KAaKUM-JTH0O MTPUYMHAM BHITIOIHSAET CBOM O0S3aHHOCTH B
TI0JIb3Y JPYTOM TPEThel CTOPOHEI, @ HE CBOET0 KPEAUTOPA, JOKHUK HE
MOJKET HMUYEro TpeOoBaTh OT TPEThEH CTOPOHBI, TaK KaK 00sI3aTEIbCTBO
HE MOXeET MPUBECTH K 00S3aTENbCTBAM JUIA TeX, KTO M3HAYaIbHO HE
ObLT K HeMy npuyacTed.'>® OHAKO KPeIUTOp MOXKET MPOJI0JKATh Tpe-
0OBaTh UCIIOJIHEHHS 0053aTEIBCTB OT CBOCTO JIOJKHHKA.,

B cBsa3u ¢ Tem, 4TO 00s513aTEIHCTBEHHBIC MPABOOTHOIICHUS, TIO
CYTH, CBOJIATCS K MIPaBy TPEOOBAHMUSA, TO UX TPEAMETOM JIOJKHBI BbI-
CTYIIaTh BEChMa OIpE/eTICHHbIE ACWCTBUS WM YK€ BO3JIEP)KAaHUE OT
COBEpIIICHUS KaKUX-JIN0O JCUCTBUH.

S8 paxcnanckoe mpaBo: YueOouuk / Ots. pen. B.I1. Mozonun, A. 1. Mac-
nsieB. U. 1. M., 2003; Hosurkuit 1. B., JIyan JI. A. O6mee yuenue 00 o0si3a-
tenbeTBe. M., 1950; [Tokposckwuii M. A. OcHOBHBIE TPOOIIEMBI FPAXKIAHCKOTO
nipaBa (cepus «Kinaccuka poccuiickol IMBHIIMCTUKU»). M., 1998.

9 paxkaanckuii kojmeke Poccuiickoit demepaiuu (4acTh nepnas) OT
30.11.1994 Ne 51-®3 (pen. ot 03.08.2018) (¢ u3M. | AOI., BCTYIL. B CHIIY C
01.09.2018) // CIIC «Koncynsrantllimtoc», 2018.
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[IpumepomM mepBoOro citydass MOXKET CIYXKHUTh 0053aTEIbCTBO TI0
OKa3aHUI0 KaKOW-THOO YCIYrH, a BTOPOro 0Os3aHHOCTh HE pasria-
marh MHQOPMAILIUK O HOY-Xay IPU OTCYTCTBHH COTJIACHS NEPBOHA-
yaeHOro oOnanatens uHpopmanuu. B kadectBe oObekTa B 00s3a-
TEJNBCTBEHHBIX IMPABOOTHOIICHHUSIX MOXET BBICTYIUTH a0COIIOTHO
Mo00i 00BEKT MMYILECTBEHHOI0 00O0pOTa: BEIIH, ONpEAeICHHBIE
WHANBUAYATLHBIME WM POJOBBIMU MPU3HAKAM, PE3YJIbTaThl padoT,
YCIIyTH MaTepUaIbHOTO U HEMAaTEePHAIILHOTO XapaKTepa.

OO0s13aTeLCTBEHHBIC TIPABOOTHOIICHUSI MOYXKHO Pa3ieiuTh Ha HE-
CKOJIBKO TPYIIIT TI0 PA3JIMYHBIM KJIACCUDUITMPYIOIIUM Tpru3HakaMm. 1o
OCHOBAHUSIM BO3HUKHOBECHHSI 0053aTENbCTBAa OBIBAIOT JOTOBOPHBIC U
BHEJIOTOBOpPHEIC. B mepBoM city4yae, OCHOBaHHEM BO3HUKHOBCHHSI SIB-
JIIETCS TPaXKTAHCKO-TIPABOBOM JIOTOBOP, IMOANKUCHIBAEMBII B PE3yJib-
TaTe JABYCTOPOHHEH MJIM MHOTOCTOPOHHEHW clieNku. B TakoMm ciyudae,
peyb uaeT o 10O0pPOBOJIBHOM COTJIACHU CTOPOH, OCHOBAaHHOM Ha Jlua-
MMO3UTUBHBIX MPABUIIAX TPAXKIAHCKOTO 3aKOHOATEIbCTBA U TIPUHITH-
rax cBoOO/IbI JIOHOPA U PABEHCTBA €TI0 CTOPOH.

Ho o0s3aTenbcTBa MOTYT BO3HHKHYTH TaKK€ M W3 MPaBOHAPYIIIC-
HUM, U B TAKOM CJIy4ae COJIepKaHKue 0053aTeIbCTB yiKe OyIeT onpeie-
JISIThCS. UMIIEPATUBHBIMU TIPAaBOBBIMH HOpMamu. Ho HeoOxomumo oT-
METHTB, YTO JISIICHUsI 00513aTEIILCTB HA JIOTOBOPHBIC ¥ BHEJIOTOBOPHBIC
HEJIb3sS Ha3BaTh aOCOJIOTHO BEPHBIM M BCEOXBATHIBAIOIUIUM, MOTOMY
YTO Takas KJacCU(DUKAIMsI He BKIIIOYACT B ceOsl B ceOst 00s13aTeIIbCTBA
13 OJTHOCTOPOHHUX CJICJIOK M FOPHIUUECKHUX ITOCTYIKOB M COOBITHIA.

BriiroueHue B KaTerOpui0 «BHEOTOBOPHBICY» WHBIX, KPOME Ipa-
BOOXPAHUTEINIBHBIX, 0053aTEIbCTB HE YBEHYANIOCh yCIieXoM. B cBsi3u.
Ortum kak ormeuet E. A. CyxaHOB, KOppeKTHEe JAeITUTh 0053aTeIbCTBA
Ha PEryJNATHUBHBIC M OXpaHuTeNnbHBIE.'®" B TakoM ciydae, K mepBoii
rpymnrme OyIyT OTHOCUThCS 0053aTeIbCTBA JOTOBOPHBIC U UHBIE, HO B
pamMKax MpaBOMEPHON HAIIPAaBJICHHOCTH, a KO BTOPOH rpyre OymyT
OTHOCHTBCSI 0053aTeNIbCTBA B BHJIC CAHKIIMU 3a MPUYMHEHHUE Bpena
WX HEOCHOBATEILHOrO 00OralleHusl.

JloroBopHbIe 0053aTeIbCTBA MOYKHO KIIACCH(DHUIIUPOBATH OTCIb-
HO 1 00Jiee MeTanbHO: 00s3aTeIbCTBA 110 ITepeaade UMYIIECTBa B CO0-

190 Poccuiickoe rpaxkaanckoe mpaBo: YueOuuk: B 2. T. II: O6si3arebCTBEeH-
Hoe mpaBo / OtB. pen. E. A. CyxaHoB. 2-¢ uz., crepeorurt. M.: Craryt, 2011.
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CTBEHHOCTB; 00513aTeNILCTBA 10 NIepeiaye UMYILECTBA B TIOIb30BAHHE;
00s13aTeIhCTBA IO MPOU3BOJICTBY pabOT; 00s3aTENBCTBA 110 UCTIONb-
30BAHMIO IIPAB HA PE3YJIbTATHI TBOPUYECKOH AESITEIBHOCTH U CPEACTBA
VHWBHIyJTN3allMHU; 0053aTEbCTBA MO0 OKA3aHUIO YCIyT; 00s3aTeb-
CTBa U3 MHOTOCTOPOHHUX CJICJIOK.

Ho rnaBHBIM 00pa3oM 00s3aTesbCTBa Pa3iMYyarOTCs MO0 CBOUM
FOPUIUICCKAM CTCITUPUICCKAM 0COOCHHOCTAM. Hambonee mpocThiM
BHJIOM 0053aTEJIbCTB SIBIISIOTCS OJHOCTOPOHHHUE O00sI3aTENILCTBA, B
KOTOPBIX JIOJDKHUK MMEET TOJIBKO OOS3aHHOCTH, & KPEIUTOP TOIBKO
pkaBo TpeOOBaHUsI, MPUMEPOM TAKOTO OJHOCTOPOHHETO 00s3aTellb-
CTBa SIBJIICTCS JIOTOBOP 3aiiMa M JIeIMKaTHbIE IPaBOOTHOLIEHUs. bo-
Jiee 9acTO BCTPEUALTCs JIBYCTOPOHHEE MIIM B3aUMHOE 00513aTeIILCTBO.

B Takom cnyuae, B3auMHOE 0053aTEILCTBO MOXKET MCIOIHATHCS
KaK OJTHOBPEMEHHO, TaK U IOCJIEIOBATEIHHO, B 3aBUCUMOCTH OT TOTO,
YTO MPEAYCMOTPEHO 3aKOHOM WM JIoroBopoM. [Ipumepom aBycrto-
POHHETO 0053aTEeNIbCTBA SIBIIICTCS IOTOBOP KYIUIH-TIpoaxu. Tak ke
00s13aTeILCTBA MOTYyT OBITH IMPOCTBIMU, TO €CTh COCTOAINIMMU U3 OO~
HOTO 00513aTeNLCTBA U OJTHOTO MpaBa (I0roBOp 3aiiMa) U CIIOKHBIMH,
TO €CTh CTOPOHBI CBSI3aHBI OOJNBIIE YeM OJHUM OO0S3aTENbCTBOM H
mpaBoM (ZOTOBOP KyIUIU-mpoAaxu). OO0s3aTeNnbCcTBa MOTYT TaK XKe
HOCHTH W CMEIIAHHBIA XapaKTep, TO €CTh COCTOSTh M3 HECKOJIBKUX
00513aTeJIbCTB (0roBOp OAHKOBCKOI'O CUETA).

[To npenmery ncnoaHeHHUs 005A3aTEIBCTBA JEIATCS HA ajlbTepHA-
THUBHBIC U @aKYHI)TaTI/IBHI)Ie, Takast KHaCCI/I(bI/IKaIII/ISI YMECTHO UCKIIIO-
YHUTENBHO Ul AOTOBOPOB, TIE€ UCIONHEHHE 0053aTeNbCTBA MPEATO-
JlaraeT COBEPIICHHE HECKOJBKHUX AcHcTBUU. B ciiydyae ¢ anbTepHa-
TUBHBIMHA O6513aT€J'IBCTBaMI/I, JOJDKHUK UMCET IPaBO CaMOCTOATCIIBHO
WJIH TI0 BBIOOPY KPEIUTOpPa COBEPIIHNCH OJHO M3 MPEIyCMOTPEHHBIX
JICHCTBUI, HalpUMEp, OH MOXKET YIUIATUTh ONPEICICHHYIO JICHEX-
HYIO CYyMMY WJIH TIepellaTh BElIb.

[To oOmemy mopsaKy, TpaBoO BBIOOpa NEHCTBHUS TPHHAIICKHUT
OOJDKHUKY, OJHAKO, 3aKOHOM WJIN JOT'OBOPOM MOKET 61)ITI) npeaycmo-
TPEeH MHOM IMOPSAIOK, HAIpUMeEp, ecii OblIa MpojaHa Bellb HEeHa-
JIKAIIEro KauecTBa, TO KPEAUTOP BIPABE CAMOCTOSITEIBHO PEIINTh
BEpPHYTh yIIAYCHHBIC JICHE)KHBIE CPEJICTBA WM TPeOOBAaTh 3aMEHHUTH
ToBap. Ecinu 00s13aTenbcTBO HOCHT (DaKyJIbTaTUBHBIA XapakTep, TO
JOJDKHUK UMEET MPaBO 3aMEHHUTh KOHKPETHOE JISHCTBHE WHBIM 3apa-
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HEe OrOBOPEHHBIM MPeAMETOM. [IpUMEpOM MOKET SIBISTHCS TOTOBOP
HO/IpsiAa, a TOYHEE TOT Ciydvail, Koraa paboTa BBIMOJHCHA HEHAIe-
KaIM 00pa3oM U MOAPSIYMK BIPaBe KaK YCTPAHUCh UMEHOIIHECS
HEJIOCTaTKH, TaK U BBIIIOJIHUTH OTOPUCHHYIO PabOTy 3aHOBO C MOKPbI-
THEM YOBITKOB KPEIHTOPA.

BaskubiM siBisietcs qud GepeHnunaliis 06s3aTebCTB Ha ACTUMBbIE U
Henenumble. K 1ennMbIM MOXKHO OTHECTH YIUIATY ACHEKHBIX CPEICTB
WITH TIOCTaBKY HECKOJIBKHX MapTHii TOBapa, K HEJICTUMbBIM CO3aHHe
WH/IMBUYalIbHO-OTPE/ICTICHHON BEIM MM OKa3aHHe YCIYTd. 3/1eCh
[JIABHBIM SIBJISICTCS TO, YTO B CIIy4ae C JSTUMbBIM 00513aTeIbCTBOM BO3-
MO)KHO YaCTHYHOE HCIOJHEHUE U YCTYIKa MpaBa TPeOOBAHUS 4acTh
00s13aTeNbCTBA TPETHEMY JIHILY, B TO BPEMsi KaK C HEICTUMBIMHU 00s13a-
TEIBCTBAMHU TaKasi BO3MOXHOCTh HCKITFOueHa. O0sI3aTeNbCTBA TAKKE
JICTATCS HA OCHOBHBIC U aKI[ECCOPHBIE (IOMOTHUTEIBHBIE).

B takoM ciydae, TOMOTHUTENEHOE 0053aTeIbCTBO MPH3BAHBI CITY-
KUTb HAUIKAIIEMY HCIIOTHEHHIO OCHOBHOTO 00513aTE/IbCTBA, HAIIPH-
Mep, HEYCTOlKa 3a HECBOEBPEMEHHYIO YILIATy JCHEKHBIX CPeCTB. B
CBSI3U C TEM, YTO JOMOJHUTEIBHOE 00A3aTEIHCTBO HE MOXET CyIIe-
CTBOBaTh 06€3 OCHOBHOTO, €0 HEACHCTBUTEIBHOCTH HE BIICUET COOOM
AHAJIOTUYHOTO TPU3HAHKS JUII OCHOBHOTO 00s3aTeNbCTBa, a 3a Ipe-
KpaIlleHHeM OCHOBHOT'O 00s13aTeNIbCTBA BCET/a CIIE/IyeT MPEKpPaICHIHEe
JIOTIOJTHUTEITBHOTO.

Jpyras Kiaccu(uKanus TMpeaycMaTpUBaeT JAeieHue o00s3a-
TEJBCTB 110 MPESIMETY UCTIOTHCHHUSL.

I[TepByro rpyIITy COCTABISIOT JCHEKHBIE 0053aTEIbCTBA, KOTOPbIC
BO3HHKAIOT U3 JIFOOBIX BO3ME3/HBIX JOTOBOPOB M HEMPAaBOMEPHBIX
neiictBuil. JleHexKHbIe 0053aTeILCTBA MOTYT 3aHUMATh JTF000€ MECTO,
€CJIU SIBIISIFOTCSI COCTABHOM YaCTBIO CJIOKHBIX 00SI3aTENbCTB, TO €CTh
MOTYT KaK BBITIOJHSTE POJIb TIIABHOTO, TAK M OBITH TOMOIHUTEIbHBIM.
BakHO OTMETHTH, YTO TaKHe 00sI3aTEIbCTBA JODKHBI OBITh BRIPAKeE-
HBI B pyOJIsiX, COTJIACHO JEHCTBYIOIIEMY IPa)KIaHCKOMY 3aKOHO.Ia-
TEeIbCTRY. ¢!

B pamkax maHHOU KiIacCH(UKAIUK SBISIFOTCS MHTEPECHBIMU Ha-
TypasibHbIe 00sI3aTENbCTBA, M3BECTHBIC €IIE€ CO BPEMEH PHUMCKOTO

! Tpaxaanckuii komeke Poccwuiickoit demepannu (4acTh mepsas) OT
30.11.1994 Ne 51-®3 (pea. ot 03.08.2018) (c u3M. u J01., BCTYIM. B CHIIy C
01.09.2018) // CIIC «Koncynsrantllimtoc», 2018.
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npaBa. EcTb 00s13aTebCTBa, 3aKpEIICHHBIC B paMKax JISHCTBYOIIC-
0 3aKOHOJATENILCTBA, U 0043aTeNhCTBA, HaJaraeéMble €CTECTBEHHBIM
[IPaBOM M HE IPU3HAHHBIC TO3UTUBHBIMHU IPABOBBIMHU 00sI3aTEILCTBA-
MU. B naHHOM citydae, Helb3si TOBOPUTH 0 KAKOM-JIMOO TTPOMEKYTOY-
HOM 3aKpeIUICHUU: 00s3aTeIbCTBA SIBISIOTCS JINOO HOPUINYCCKIUMHU
00s13aTeIbLCTBAMU, TU00 €CTECTBEHHBIMH 00513aTEILCTBAMU — HET I10-
JYFOPUIMYECKUX WU KBa3HIOPUIUIECKUX 00s13aTeNnbeTB. EcTecTBeH-
HOE 0053aTeIbCTBO MOXET OBITh JIOOPOBOJILHO HCIOJHEHO, HO €ro
WCIIOJTHEHHE HEe MOXKET OBITh UCTPEOOBAHO WIIU, TOYHEE TOBOPSI, TPE-
0OBaHUE 0 €r0 UCTIOJTHCHUHU HE UMEET I0pUInYecKor 3(h(hEeKTUBHOCTH.

HecmoTpst Ha TO, 9TO poccuiickoe Ipa’KIaHCKOE 3aKOHOJATENb-
CTBO HE COJCPKHUT OOIIEro TOHSATHS HATYypalbHBIX 0053aTEIbCTB,
OHM Bce € 3akperuieHsl B ['paxxnanckoMm konekce Poccuiickoit @e-
nepanuu. K TakoMy BHUIy OTHOCSATCSI 00513aTENbCTBA, BO3HUKAIOIIHE
U3 MPOBEACHUS UTP U MapH, TaK KaK corymacHo ctarbe 1062 mist Hux
OTCYTCTBYET CyJIcOHas 3alllUTa, 4YTO CaMo 10 ce0e He MCKII0YAaeT MX
JOOPOBOJILHOTO UCTIOIHEHUS. AHAJIOTMYHAs CUTYallusi BOSHUKAET C
00513aTeIhCTBAMHU IO KOTOPBHIM MPOITYIIEH CPOK UCKOBOW JaBHOCTH,
HECMOTpS Ha TO, YTO HEIb3s OOPATUThCS B CY[, JTOOPOBOJIBHOE HC-
MOJHEHHUE 003aTeNbCTBA AOLDKHUKOM He HCKIouaercs. CTOUT OT-
METHUTh, YTO 3aKOHOJIATEIBCTBO 3aPYOCIKHBIX CTPaH COJEPIKUT HOP-
MBI O HaTypaJIbHBIX 00si3aTenberBax, kak muinyT C. A. KupakocsH,
0. A. Andupenko — «B HacTosee BpeMst IPU3HAHUEM HaTyPaJIbHBIX
00513aTeIhCTB OTIMYAIOTCS JJAJIEKO HE BCE TPAXKIAHCKIE 3aKOHBI 3apy-
OCKHBIX CTPaH, a JINIIb TYYIIHe U3 HUX...»,'"? a uMeHHO 3aKkoHbI [ ep-
manuu, @pannuu, Hunepiangos u CHIA [8].'% 3akonoM npemycmo-
TPEHbI 0053aTeIbCTBA, BOZHUKAIOIIUE U3 aJCaTOPHBIX COTJIAIICHHIH,

12Kupaxocsin C. A., Andupenko O.A. HarypanbHble 00s3aTenbCcTBa
B POCCHICKOM TpaXJaHCKOM IIpaBe: TEHACHIIMU pa3BUTUS W 3HAUYCHHE
st ipaktuku // 2018, VIHHOBaLMOHHBIA IIEHTP pa3BUTHS 00pPa30BaHMSI.
URL: http:// izron. ru/articles/problemy-i-perspektivy-yurisprudentsii-
vsovremennykh-usloviyakh-sbornik-nauchnykhtrudov-po-itogam-/
sektsiya-3-grazhdanskoepravo-predprinimatelskoe-pravo-semeynoepravo-
mezhdunarodnoe-chastnoe-pravo/naturalnye-obyazatelstva-v-
rossiyskomgrazhdanskom-prave-tendentsii- razvitiya-iznachenie-dlya-prakt/

168 Pedro F. Entenza-Escobar Natural and Moral Obligations // The
Catholic Lawyer. 2016. No. 4.
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KOTOpPbIE OCHOBAHBI HA OIMPE/ICICHHOM PHCKE, TAK KaK MaTepuaibHast
BBITOJIa CTOPOH 3aBHCHUT OT HEM3BECTHOTO HJIM CIy4allHOrO WTOra,
KOTOPBIH BEIET K MOIYYCHHUIO BBITOJBI OJJHON CTOPOHON U yOBITKAM
Jpyroii cTopoHsl. [IpuMepaMu TaKOTO COTIIAIICHUS SIBISIOTCS J0TO-
BOP MOXHM3HEHHON PEHTHI, cTpaxoBaHus. OHU OTIAEICHBI OT APYTUX
COTJIAIIEHHH, TAK KaK HEBO3MOXKHO MX OCTIOPUTH HA OCHOBAHHUHU TOTO,
YTO OHM OBUTH 3aKITIOYCHBI B 3a0NyKACHHUH O MPEaMeTe, KOTOPbIi
BJICUYET YOBITKHU JIJIsl OTHOW M3 CTOPOH JIOroBOpa.'*t

MOXHO TPOBECTH KIACCU(DUKAIMIO 00S3aTENbCTB MO CyOBheK-
Ty €ro HCIOJHEeHUs. Boiaessiercs: 00s3aTeNbCTBO JTMYHOTO XapaKTe-
pa, UCTIONIHEHUE KOTOPOTO JOUKHUK HE MOXKET BO3JIOKHUTH HA UHOE
JIII0, TaK KaK B JAHHOM Cliydae 3aKOHOJIATeh HE MOMyCcKaeT Mmpa-
BOTPEEMCTBA — 00s13aTEIBCTBO OYIET MPEKPAIICHO B CIIydae CMEPTH
rpakJaHWHA WA JIMKBUAAIUH fopuandeckoro nuna.'®> B kauectse
Pa3HOBUAHOCTH TaKOTO BUJA 00S3aTEIbCTB BBIICISIOT JIUIHO-0BE-
pHUTEbHBIC, 0OCOOCHHOCTh KOTOPBIX 3aKII0YAETCSI B TOM, UTO JTH00ast
U3 CTOPOH MOKET MPEepBaTh MPABOOTHOINICHHS U3-3a YTPAThI TOBEPHS
n 0e3 oObscHenus MOTHBOB. OHAKO HA CETOAHAIIHMM JE€Hb TaKON
B/ 0053aTEILCTBA PEOK IS PA3BUTOTO UMYIIIECTBEHHOTO 000poTa.

B 3aBepiiieHrne MOXHO CKa3aTh, YTO 00A3aTEILCTBA SIBJISIOTCS
OJTHOM M3 BOKHEHITNX U 0OBEMHBIX YacTell COBPEMEHHOTO TPaXIaH-
CKO-TIPaBOBOT0 000poTa. B CBsA3M ¢ 3THM, 3aKOHOIATEITIO HEOOXOUMO
YIENATh JODKHOE BHUMaHHE 005A3aTeLCTBEHHBIM MTPABOOTHOIICHHSI
JUTSL TOTO, 9YTOOBI T€ MOTJIH 3(h(HEKTUBHO 0OECIIEYMBATh UMYIIECTBEH-
HbIE OTHOIICHHUS U TOBAPOOOOPOT.
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YOK347.6
FEJTATAEBATI.P,
marucrpant PITbOY BO «Cesepo-Kaskasckmi
rOPHO-METANTYPru4eckmui MHCTUTYT (roCyBapCTBEHHbIN
TE€XHONOrMYECKMI yHMBEpCHTET)

HACAEACTBEHHbIE MPABOOTHOLLEHWSI
B FTPAXKAAHCKOM TMPABE

B paccMarpuBaeMoii cTaThbe aBTOp packphbIBaeT HACIECTBECHHbBIE Mpa-
BOOTHOIIIEHHS B COBPEMEHHOM TPaXKIAHCKOM 3aKOHOIATENLCTBE Pocchu.
ABTOp OTMEYaeT, uTO JI0JIT0e BpeMs He ObUIO CIEIMaNTbHOrO aHain3a OT-
HOIIIEHHH, PETyITHPYEMBIX HOPMaMU HAaCJIEACTBEHHOTO 3aKOHOIATENHCTBA.
JIuIib B HEKOTOPBIX U3 HUX MPEIArajJoch MOHITHE HACIEICTBEHHOTO Mpa-
BOOTHOIIIEHHUS, TTOJ] KOTOPBIM TIOHUMAJIOCh MTPABOOTHONIEHHE C YUaCTHEM
HACJIEHUKA, 00IAIAI0IIEer0 aOCOMIOTHBIM MIPABOM HACIIEIOBAHMUS, U BCEMHU
TPETHUMH JIMIIAMHU, KOTOPBIE JTODKHBI BO3IEPIKABATHCS OT JIFOOBIX MOCATA-
TEJIbCTB Ha TPABO HACJICOBAHUsI, IPUHAJUICKAIIETO HACICIHUKY. 1 66

KnarwueBble cjioBa: HacleICTBEHHbBIC IIPaBOOTHOLICHUA, HACJICI-
CTBEHHBIN (1)OHI[, CyGT)eKTI/IBHOG IpaBo, 3aKOHHBIN HWHTEPCC, HACJICAHUKU.

GELAGAEVA P.R.

HEREDITARY LEGAL RELATIONSHIP
IN CIVIL LAW

In this article, the author reveals hereditary legal relations in the modern
civil legislation of Russia. The author notes that for a long time there was no
special analysis of relations regulated by the norms of hereditary legislation.
Only a few of them proposed the concept of an inheritance relationship,
which meant a legal relationship with the participation of an heir with the
absolute right of inheritance and all third parties who must refrain from any
encroachment on the right of inheritance belonging to the heir.

Keywords: inheritance relations, inheritance fund, subjective law,
legitimate interest, heirs.

B 19 Beke HO. bapon, ananu3upys puMcKoe HacIeACTBEHHOE Tpa-
BO, nucai: «Eciu ke «1paBo» Bo3bMeM B CYOBEKTHBHOM CMBICIIE, TO
HACJIEJICTBEHHOE MPaBO 03HAYaeT WM MPaBo JIMIA Ha MPHOOPETECHHS

166 Kaszanmea A.E. HacnexctBenHoe mpaBo, yueOHOe mocobue. M.:
Hopwma, 2009. 351 c.
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HaCJIe/ICTBA, WIN I0PUAMYECKOE TTOJIOKEHHE JINIA, KOTOPOE YK TpH-
obperno HacieacTBo». ¢

Jannast mo3uuusi Obu1a HeCKONbKO m3MeHeHa b.C. AHTUMOHO-
BbIM U K.A. ['paBe, KoTopble OTMEUaH, YTO B 00JIaCTH HACICIOBAHUS
CYLIECTBYET HE OJIWH, a JIBa dTamna, i KaKJAOMY U3 HUX CBOWCTBEHHO
oco0oe mpaBooTHoIeHUe. [lepBbIil 3Tan HAacTymaer, Korga Hacie.-
CTBO OTKPBUIOCH M NPHU3BIBAETCS K HACIEJOBAHHUIO OMNpPEICICHHBIN
Kpyr aul. Bropoii aTanm HacTynaer Toraa, Korjaa HacleIHUK TPHHSIT
HaciencTBo'®®. [Tognep>kuBany 9TO JejIeHUe Ha 3Tarbl © MHOTUE 1IH-
BUJIMCTHI.

O.C. Hodde paccmarpuai ABe cTaJnU HACICICTBEHHOTO ITPABO-
OTHOUICHUS: Ha IEPBOM CTaJMH Yy HACIETHUKA UMEETCsl € AMHCTBEHHOE
MPaBOMOYME — MPaBO NPUHITH HACIEICTBO, HOCsIIee aOCOMOTHBIN
XapaxTep, IOTOMY YTO €My IIPOTUBOCTOUT OOS3aHHOCTh BCEX IPYTUX
JIUII BO3JEPIKUBATHCS OT COBEPLICHUS ACHCTBHUIN, KOTOPBIE MOTJIN OBl
BOCTIPETMSTCTBOBATh OCYIECTBICHUIO HACIECAHUKOB MPHUHAAJICKAILC-
ro emy npasa. Ha BTopoii cTaguu HacleACTBEHHOE TPAaBOOTHOIICHHE
COXpaHsIeTCsl KaK OCHOBAaHHUE TEX IPaB, KOTOPBIE PaHbIIE MPUHAIJIC-
Kaly HaclenoJaTenro. B cBoeM HOBOM KadecTBE OHO MPOJOJIKACT
OBITH A0COIOTHBIM B OJJHUX U CTAHOBUTCSI OTHOCHUTEIILHBIM B JJPYTUX
HarnpasjieHusx.'®

[To muenuto B.JI. MHUacca cyObeKTaMu HaClEICTBEHHBIX Mpa-
BOOTHOLICHHH SBISIOTCS HACIEIHUKHU M BCE APYTHE JIMIA, BXOISIIIIE
B CONPUKOCHOBEHMH ¢ HUMHU. Ha cTagum «c MOMEHTa OTKpBITHS Ha-
CIICICTBA» HACIICACTBECHHBIC MPABOOTHOUICHUS! BO3HHUKAIOT MEXKIY
HacJieIHUKAaMH M BCEMH APYTHMH JTHLAMH, a OCJIe IPUHATHS HacIe -
CTBa HACJIEIHUKHA OJHOBPEMEHHO HAXOASTCS B aOCOIIOTHOM M OTHO-
CHTEIILHOM MPaBOOTHOIIEHUH. "

17 Bapon 0. Cucrema pumMckoro rpakaanckoro npasa. Kaura VI. CII06,
1908. C. 85.

168 AutumonoB b. C., I'paBe K.A. CoBeTckoe HaciencTBeHHOE NpaBo. M.,
1955. C. 58-59.

¥ HUodpe O.C. CoBerckoe rpaxaanckoe npaso. Kypc nexmwmii. Y. 3. JI.,
1965. C. 290-296.

""" Uunac B.JI. HacnemnoBanue kak 0COObI BHJ] MPABONPEEMCTBA B CO-
BETCKOM TPaKIAHCKOM TpaBe. ABTopedepar IUcCepTalid Ha COMCKaHHE
y4EHOM CTeNeHH KaHAuaaTa ropuauueckux Hayk. JI., 1973.
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3aKOHOIATENBCTBO HE MO3BOJISIO M HE TO3BOJISIET JTFOOOMY JIUILY
OCIIOPUTH MPABO HACJICIHUKA Ha MPUOOPETEHUE HACIIEACTBA, & TOJIBKO
3aMHTEPECOBAHHBIM JIUIAM, Ybe CYOBEKTUBHOE MTPABO WJIM 3aKOHHBIH
HWHTEpEC HapyILIEHBl WIK ocmnapuBaioTcs. [IpumMeHuTeNnbHO K Hache-
JIOBAaHUIO 3aWHTCPECOBAHHBIMH JIMIAMU SIBJISIOTCS HACICIHUKUA H
3aMHTepecoBaHHbIe HacieqHuku. C MOMEHTa OTKPBITUSI HACIEACTBA
OTpeaeNsieTcs] Kpyr HACICAHUKOB U MOTCHIMAIBHBIX HACIEIHUKOB,
TO €CTh JIUI], KOTOPbIE MOTYT OBITh TIPU3BAHBI K HACJICIOBAHUIO MIPH
OTMAJICHUU MPEALIECCTBYIOUIUX HACICIHUKOB. FIMEHHO OHU SIBIISIOT-
Csl 3aMHTEPECOBAHHBIMU JIMIIAMH, KOTOPHIC BIPABE OCIMOPUTH HACIE-
JIOBAaHUE UMYIIECTBA MPEAIIECCTBYIOIIUM HACICAHUKOM. B Kaxxmom
KOHKPETHOM CJIy4yae KpyT pealbHbBIX U MOTCHIUAIBHBIX HACJICIHUKOB
OTIPEJICNICH, MO3TOMY MPABOOTHOIICHUE MEXKIY CIOPSIIUMU COHA-
CIEIHUKAMU SIBJISETCS OTHOCUTEILHBIM, a HE a0COIIOTHBIM.

Urak, Ha mepBOM 3Tarne HACIEACTBEHHOTO MPaBOOTHOIICHUS, Ha-
YUHAIOLIETOCs ¢ MOMEHTa OTKPBITUSA HACIEACTBA, HACIECIHUKY IMPHU-
HaJJIKUT MIPaBO HA MPUHSATUE HACIEICTBA, KOTOPOMY IIPOTUBOCTOUT
00513aHHOCTh BCSIKOTO M KaXKJIOTO HE MPEISITCTBOBATH HACICIHUKY
B CBOOOJTHOM OCYIIECTBJICHUU ero mnpasa. C ydacTHeM HacleJIHUKA
MOTYT BO3HHUKATh MPAaBOOTHOLICHUS MO MPUHSATUIO HACIEICTBA, €TO
oXpaHe, 0OPMIICHUIO CBUJCTEILCTBA O IIPaBEe Ha HACIEICTBO, KOTO-
pBIC SBISIFOTCSI HOTAPHATBHBIMU, & C YYaCTHEM XPAHHUTENs TPaXKIaH-
CKO-TIPABOBBIMH.

BTopoii sTanm B pa3BUTHH HACIEACTBEHHOTO IPABOOTHOIICHUS
HactynaeT, mo mMueHuto FO.K. Toncroro, ¢ MOMeHTa NpUHATUSA Ha-
CJIEJICTBA M JUIUTCS JIO TEX IOp, MOKa He OyJeT ompejelieHa cyap0a
HacJeACTBEHHOro0 uMyiecTBa. Ha sTom »Tame y HaclegHuUKa BO3-
HUKAeT MpaBO Ha HACJIEICTBO, KOTOPOE B 3aBUCUMOCTH OT TOTO, YTO
BXOJMT B COCTaB HACIEACTBA, paclagacTcs Ha psia npaBomounid. «Ha
JAHHOM JTame Pa3BUTHS HACJIEICTBEHHOI'O MPABOOTHOLICHUSI HENb3sI
OJIHO3HAYHO OTBETUTHh Ha BOIMPOC, HOCHUT JIU OHO AOCOJFOTHBIN WU
OTHOCHTEJIBHBIN XapakTep, SBISCTCS JIM UMYIIESCTBEHHBIM WU He-
UMYIIECTBEHHBIMY.!”! Takoi B3I Ha HACICACTBEHHOE MPAaBOOT-
HOILIEHUE TaKXKe SBISETCS OMMOOYHBIM. Bo-miepBbIX, Cyan0a uMmy-
LIECTBA OMpEACNICHa 3aKOHOM: OHO MPUHAJIC)KUT HACICIHUKY WU

" Toncrout }0.K. HacnencrBennoe nmpaso. M., Ipocriekt, 1999, C. 30.
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HACJICTHUKAM, MMPUHSIBIIAM HacIleJCTBO, Ha NIpaBe COOCTBEHHOCTH C
MOMEHTa OTKPBITHS HaclieJcTBa. BO-BTOPBIX, B TEOPUU MpaBa B 3aBH-
CUMOCTH OT OIPEJICIICHHOCTH YYACTHUKOB BBIICIISIOTCS a0COIOTHBIC
U OTHOCHUTEJIbHBIC MPAaBOOTHOLICHUS. B-TpeThux, mpaBo HaclienoBa-
HUS BO3HUKAET Y HACJICJHUKA HE IOCIE MPUHATUS HACIEICTBA, a B
MOMEHT OTKPBITHS HaCJIeICTBA.

CTOpOHHUKAMH TEOPHUH JBYX3TAITHOTO HACIEICTBEHHOTO MPaBO-
OTHOIIICHHS TaKKe ABisgercs muBuiancT H. M. Ocrarmrok, HO dTamnbsl OH
onpenenser nHave. [lepBbIil 3Tanm HACcIEACTBEHHOTO MPAaBOOTHOIIIE-
HUS, 10 €T0 MHEHUIO, HACTYNAaeT CO BPEMEHHU OTKPBITUS HACIECACTBA,
KOTJa y HaclleJHUKA, TIPU3BAHHOTO K HACJICACTBY, BO3HUKAET MPaBO
Ha TPUHSATHE HACJIE/ICTBA WU OTKa3 OT HACJIEJCTBA U 3aKaHUUBACT-
Csl B MOMEHT, KOI'JIa HACJICIHUK MPUHSIT WM HE TPUHSUIT HACIIEIICTBO,
BTOPOM ATal — KOT/Ia Y HACJIEAHUKA MOSBUIIOCH MPABO HAa HACIEICTBO
Y 3aKaHYUBaeTCsi 0(hOPMIICHHEM €ro HaclleJICTBeHHBIX mpaB. Ha 00o-
UX JTanax HACIEIHUKY MPOTHUBOCTOSAT UHBIC JHIA: HOTAPUYC, CBU-
JIETENH, UCTIOMHUTENb 3aBEIllaHus, 0TKa30moay4darenasb. Hble nuna B
HACJICJICTBCHHBIX IPABOOTHOIICHUX HAJIEISFOTCS 0COOBIMU ITpaBaMu
U 00SI3aHHOCTSIMH, YTO ITO3BOJIIET CUMTATh UX CYOBEKTaMHU OCOOBIX
MPABOOTHOIICHH, CBSI3aHHBIX ¢ HACICICTBECHHBIMU. 72

B.B. PoBHBEIM BBIZEISET MHOKECTBEHHOCTh HACIEICTBEHHBIX
MPaBOOTHOIICHU, & UMEHHO: BO-IIEPBHIX, IPUKU3HEHHBIC C YYACTH-
€M HacleI0AaTeNs; BO-BTOPBIX, MIOCMEPTHBIC, CBSI3aHHBIE C OTKPHI-
THEM HACJIE/ICTBA U MPUHATUEM HACJIENICTBA; B-TPEThUX, OTHOIICHHUS
MEXKy HACJIEeTHUKAMH; B-4ETBEPTHIX, OTHOIICHUS MEXAY HACICIHU-
KaMH ¥ 3aWHTEPECOBAHHBIMHY JIMLIAMU; B-TISATHIX, IPOYUE OTHOIICHUS
O MePEX0/1y UMYIIIECTBA HACIIEAOAATEIS K HACIEeAHUKAM.

B sTtom cnydae, He yUUTBIBaeTCA, UTO C Y4aCTUEM Hacjemoiare-
i1 HUKaKUe MPaBOOTHOIICHUS HE MOTYT BO3HUKATh. HacnenHuku He
SIBJITFOTCS. YYACTHUKAMH TaKUX «IIOCMEPTHBIX» oTHomeHui. [Tocme
MIPUHSTHUS HACTIEACTBA OHU CTAHOBSITCS IPABOIPEEMHUKAMU, TIOITOMY
BCE MPABOOTHOMICHUS C UX YYaCTHEM HE OTHOCATCS K HACIEACTBCH-
HBIM, & TOJILKO CJIEIYIOT 32 HUM. Harpumep, Te 00bEKThI, KOTOPBIC HE

172 Qcramtok H. W. HacreacTBeHHbIE MPABOOTHOIICHHUS: IOHSITHE H FOPH-
nuuaeckoe cozpepkanue // I'paxknanckoe mpaso. 2006. Ne2. C. 39.

173 ['paxxnanckoe npapo: yueOHuk. B 3-x tomax. T. 3 /Tlox pexn. A. I1. Cep-
reesa M., 2010. C. 414.
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HaCIEAYIOTCS MO TPaXTAHCKOMY 3aKOHOAATENbCTBY, UX IMOIYyYCHHUE
OCYULIECTBIISIETCS] B pAMKaX MHBIX TPABOOTHOILICHUH, HE CBSI3aHHBIX C
HACJIE/ICTBCHHBIMHU TPABOOTHOMICHUAMHE. 7

Teopus HacIeACTBEHHOTO MPABOOTHOIICHUS, SIBIISIOMIETOCS OC-
HOBHBIM, TaK KakK [P €ro pealn3aliui JOCTUTaeTCs 1eNIb YHUBEPCATb-
HOTO IIPABOMPEEMCTBA, U BCEX CBSI3aHHBIX C HUM MPABOOTHOIICHUH,
ITO3BOJISICT YETKO OTPEACIUTh: BO-TIIEPBBIX, CyOBEKTa, C y4aCTHEM KO-
TOPOT0 OHO BO3HHUKAET; BO-BTOPBIX, CBSI3b C HACIEACTBEHHBIM MPABO-
OTHOIIIEHUEM; B-TPEThUX, 00CTOSTEIILCTBA, KOTOPHIE €r0 MOPOKIAIOT;
B-UCTBEPTHIX, €T0 COJACPIKAHNUE U 3HAUCHUE; B-TIATHIX, BpEMS €T0 BO3-
HUKHOBEHHUSI; B-IIECTHIX, TPABOBBIC MMOCIEICTBUS €0 UCIIOTHECHHUSL.

HacnenctBeHHOE NPaBOOTHOIICHHUE SIBISETCS E€AMHCTBEHHBIM
IPa)IaHCKUM TPABOOTHOILICHUEM, IEIBI KOTOPOTO SIBIIIETCS 00e-
CIICUCHUE YHUBEPCAIBHOIO IIPABOMPEEMCTBA, UYTO B HUTOTE CIIO-
COOCTBYeT CTa0WJIBLHOCTH TpaKAaHCKoro obopora. Kak ormeuaer
B. A. benos, mpaBonpeeMCTBO YHHUBEPCAIBHO TOTNa, KOTJAa OHO Ka-
caeTcs He TeX IMpaB U 00s13aHHOCTEH, YTO MPOU3BOJILHO BHIOPAHEI U3
Bcel 001Iel Macchl, a caMoi O0IIel MacChl PaB U 00sI3aHHOCTEH B
IIEJIOM, CHCTEMHOTO E€MHCTBA MPaB U 00s3aHHOCTEH. !

B HacnencTBeHHBIX MPABOOTHOIICHUSX C JJIEMEHTOM HaCTEH-
CTBEHHOTO (hOHJa MOXHO BBIJICJIUTh OcoOeHHOCTH. B Hawane mpo-
HUCXOJIUT MPOLEAYpa COCTABICHUS U HOTAPUATIBHOTO YAOCTOBEPECHHUS
3aBeIaHUs C YCIOBHEM O CO3JaHHH HACJIECJCTBEHHOTO (OHIA. DTOT
STal MOXKHO Ha3BaTh JIOHACJEICTBEHHBIM MPABOOTHOLICHUEM, TIE
CyOBEeKTaMH SIBIISIFOTCS HOTApPHYC WM 3aBeIlaTellb. 3aBelareib MOj-
MUCHIBAET «COCTABHOM MOKYMEHT» — 3aBellaHue, BKIIOUYAIOLIUN pe-
IICHHUE 3aBEIaTeIIs 00 YUPEKACHUN HACIEICTBEHHOTO (hOHIa, yCTaB
(hoHIa ¥ yCIIOBUS yIIpaBJieHUEM (DOHJIA, COCTABIISIETCS B TPEX DK3EM-
IIsipax, ABa U3 KOTOPBIX OCTAIOTCA B eTaxX HOTapuyca. Bropoit atan
HacTymaeT B MOMEHT CMEPTH HaclieqoJaTessl U MpOAOKAETCS OT-
KpPBITHEM HACJIEACTBEHHOIO Jiejia B HOTapuanbHOU KoHTOpe. Ha man-
HOM 3Tare CyObeKTaMH SIBJISFOTCS JTOJKHOCTHOE JIMIIO0 — HOTapuyc,
OTKPBIBIINN HACIEICTBEHHOE JEJI0, U HACICAHUKH 3aBEIATEIsI.

7 Kasannesa A.E. HacnexctBenHoe mpaBo, yueOHOe mocobue. M.:
Hopwma, 2009. 351 c.

5 BesoB B. A. HacrieioBanue 1 HaClieJICTBEHHOE PABONPEEMCTBO: (haKTH-
YecKoe OTHOIIICHHE | ero npaBoBas (hopma // Haciencreennoe. 2014. Ne1 C. 7.
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Hotapuyc, Benymuii HaciueJACTBEHHOE JEIIO MOCIE CMEPTH 3aBe-
maTens 00s13aH:

— MOJIYYHTh JICKTPOHHBIN 00pa3 pelieHus: 00 yUpeKICHUN Ha-
CJICICTBEHHOTO (DOH/IA U 3JICKTPOHHBIN 00pa3 ycTraBa HACIIEICTBCH-
HOro ()OHJA W TepeaTh UX B YIOJHOMOUYCHHBIA TOCYIapCTBEHHBIH
OpraH;

— 3alpOCHTh y HOTApUycCa, XPaHSAIIET0 3K3EMIUIIPhI 3aBEIaHU
YU TIO ero TOJYYCHHH TepelaTh JHILY, BBIITOIHSIONEMY (YHKIHH
€JIMHOJINYHOTO HCIIOJIHUTEIILHOTO OpPraHa HACJIEICTBEHHOTO (OH/a,
OJIMH DK3EMIUISIP PeIleHus] 00 yUPEIKICHUH HACIEICTBEHHOTO (DOoH/Ia
Y YCJIOBHI yIPaBJICHUS HACIIEACTBEHHBIM (DOHIOM;

— M0 3asIBJICHUIO BHITOJIONPUOOPETATEIIS HOTapUyC 00sI3aH Tepe-
JaTh €My KOIHIO PElICHUs 00 YYPEeKJISHUH HACICICTBEHHOTO (DOH-
Jla BMECTE C KONMSIMH yCTaBa HacleJCTBEHHOTo (DOHNA M YCIOBHIA
YIPaBICHHUS HACJICICTBCHHBIM (DOHIOM.

Hotapuyc nonaer 3asBlieHHE O PErHCTPAlUU HACICICTBEHHOIO
(hoHI1a B TEUCHUE TPEX JHEU CO JIHS OTKPBITHSI HACIEJICTBEHHOTO JIea.
Jlo HampaBieHus 3asBICHHUS HOTAPUYC JIOJKCH MPEUIOKUTD JIUIAM,
YKa3aHHBIM B PEIICHUU 00 YUYpPEekKICHUU HACIEACTBEHHOro (hoH/Ia B
KaueCTBE €IUHOJIMYHOTO HCIOJHUTEIHLHOTO OpraHa U WIECHOB KOJ-
JISTHAJIbHBIX OpPraHoB (POH/A, 3aHATH COOTBETCTBYIOILIUE MMO3UIIUU U
MOJTyYUTh MX COTJIACHE Ha BXOXKJCHUE B COCTaB opraHoB Qouma. [Ipu
HEUCIIOJHCHUN HOTapUyCOM COOTBETCTBYIOIEH o0s13aHHOCTH ['pax-
JAHCKUI KOJICKC IMO3BOJISIET CO3/IaBaTh (POH HA OCHOBaHUU CYJcOHO-
IO pelIeHus o TpeOOBaHMIO YIISITPUKA3YHKa U BHITOJ0IIPHOOpETa-
test. [lpu oTkaze nuil BONTH B COCTaB OPraHOB, HOTAPHYC HE CMOXKET
HAIPaBUTh 3asBJICHUE O CO3JIAHUK B pErUCTpUpyroumii opran. OqHa-
KO €CJId B TCUCHUE C MOMEHTA OTKPBITUSI HACIEACTBA BO3MOXKHOCTh
c(hopMUPOBATH OPraHbl MOSBUTCS, €T0 MOXKHO OyJIET 3aperucTpUpO-
Bath. Co3nanue )oH/1a MOKET MOMOYb CIIPABUTHCS C MTPOOIIEMO «JIie-
YKA4eroy» Haclle[ICTBa, BOSHUKAIOIICH B CBSI3U C TEM, UTO IO 00IIEMY
MPaBUIIy CBHUJICTEIILCTBO O MPaBE HA HACJIEJCTBO BBIIACTCS HACIIEH-
HUKaM I10 UCTCUCHHH IIIECTH MECSIIEB CO JTHS OTKPBITUS HACIEIICTRA.
HacnencrBeHHOMy (pOHIY TAaHHOE CBUJCTEIBCTBO JIOJHKHO OBIThH BbI-
JIAaHO B CPOK, YKa3aHHBIN B pelieHun 00 yupexaeHuu (QoH/Ia, TO eCTh
MOJKHO TIPEyCMOTPETh BO3MOXKHOCTD IIPUHSTHSI HACJISACTBA ()OHIOM
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Cpa3sy MoCye ero CO3aHus, YTO 3HAYUTEIHLHO BIUSACT HA COXPAHHOCTD
HacJeIyeMoro uMyuiecrna. '’

HacnencTBeHHBIE MPABOOTHOIICHHSI BTOPOTO dTana 3aKaHYHBa-
FOTCS BbIJIaueii CBU/ICTEIBCTBA O MPAaBE HA HACIIEACTBO. TpeTHii aTam
MOKHO HAa3BaTh I[IOCTHACIIEACTBEHHBIM JTAlOM CO3IAHUS HACIEl-
ctBerHOro (orma. OH HAUMHAETCS C MOMEHTA PETHCTPAIIUH HACIIE -
CTBEHHOTO (hOHIA B OpPraHax PErHCTPAIUN U 3aKAHYHUBACTCS JIUKBH-
nanueit pouma.!”” HacmeacTBeHHBIH (OHI OCYIIECTBISIET CBOIO JIesi-
TENLHOCTH B JIMIIE CBOMX HCIOJHUTEIBHBIX OPraHOB, & IMEHHO uepe3
eIMHOJMYHOTO HCIIOJIHUTEIBHOTO OpraHa HacleACTBEHHOro (oHna,
00 KOJIJIETHATBHOTO HCIONHUTEIBHOTO OpraHa HACJIEACTBEHHOTO
¢donaa. BO3MOXKHO CO31aHHE UHBIX OPTaHOB, TAKUX KAK MOMCUNTEIhb-
CKHil coBeT. B 3aBelannu ¢ ycaoBHEM O CO3aHUM HACIEICTBCHHOTO
(hoH/Ta HA3BIBAIOTCS JIUI[A — BHITOIOTIPHOOPETATEITH HACIEICTBCHHOTO
(doHga — Mr00BIC OMpeaensieMble HACIEI0AATEEM JTUIA (32 HCKITIO-
YeHHEM KOMMEPUECKHX OPraHM3alliii), KOTOPbIE B COOTBETCTBUHU C
YCIOBUSAMH YIIPABICHUS HACTCICTBEHHBIM (DOHIOM UMEIOT MPaBO Ha
MOJIyYeHUE BCETO WK YacTh uMmyInecTBa houaa. Beirogonpuobdpera-
TeJb HACTCICTBEHHOTO (DOHIa 00Ia1aeT MPaBaMU: TOTYUUTh B COOT-
BETCTBUU C YCIOBUSIMH YIIPABICHUS HACTICACTBEHHBIM (DOHIOM BCETO
WA 9aCTH UMYyIecTBa (DOH/A; OTKA3aThCs OT MpaBa HA TOTyYCHHE
umymiecTBa (QOHIA; 3aNpalinBaTh W MOAYYaTh Y HACIEJACTBCHHOTO
(hona MHPOpPMAIIHIO O IeATeIbHOCTH (DOHIA; TOTPEOOBATH MTPOBEIC-
HUS ayJUTa JEeITeNbHOCTH (OHIA BHIOPAHHBIM UM AyTHTOPOM; IO-
TpeOOBaTh BO3MEIICHHUS YOBITKOB, BOSHUKIIIKX B PE3yJIbTaTE HApPYIIIe-
HUS YCIIOBUH YIIPABJICHHUS HACIEACTBEHHBIM (hoHIO0M. 78

IIpaBa BBITOJOMPHOOPETATENST — FOPUIAUUECKOTO JIMIA HACIE]I-
CTBEHHOTO (DOHIA MPEKPAIIAIOTCS B CIIydae ero peopraHu3aliim, 3a
HCKJTFOUCHHUEM CITydasi Ipeo0pa3oBaHus, €CM YCIOBUSIMHU yIpaBiie-
HUS HACJEACTBEHHBIM (OHIOM HE MPEIyCMOTPEHO MPEKpAICHHE
MPaB TAKOTO BBITOJOTPUOOPETATENS TIPH €r0 MPEOOPA3OBAHUH.

Taroke JTMIIOM Ha TPEThEM 3TATle MOYKET BBICTYIATh UCTIOHUTEIb

76 https://www. garant. ru/article/1220180/, nara obpamenus 31.07.2020.

""" Konuera A.D. Ilpobiembl BO3MENICHUSI MMYIIECTBEHHOTO Bpena //
Bectuuk Kpacnonapckoro yausepcutera MBJI Poccun. 2010. Ne3. C. 27-29.

78 C1. 123.20-3 T'paxnanckuii koneke Poccuiickoit ®enepaunu. Yactu
nepsas, BTopasi, TpeTbs, uerBepTas. M.: [Ipocnext, 2020.
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3aBellaHus — AyIHIENPUKA3YUK. DTO JIMLO, KOTOPOMY 3aBellaTenb I10-
pYy4YMJI UCTIOJHEHHE 3aBellaHus. VcronHuTeneM 3aBellaHns MOXKET
SIBIISITHCS KaK HACJIEAHUK 3aBeLIaTels, TaK U He SIBJISIOMIMNACS Hace -
HUKOM. [lomHOMOUYMS HMCHIONHUTENS 3aBEUIaHWs OCHOBBIBAIOTCA Ha
3aBelllaHNH, KOTOPBIM OH Ha3HA4Y€H UCIOJIHUTEIEM, YI0CTOBEPIIOTCA
CBUJIETEIBCTBOM, BBIIaBAEMbIM HOTapuycoM. Mcnonnurens 3aBemia-
HUS 00513aH IPUHSTH MEPHI AJISl HCTIOJTHEHUS 3aBELIaHus, a TAKKE CO-
BEPIIUTD (DAaKTUUECKUE U IOPUINYECKUE ACHCTBHUS, CBSI3aHHBIE C CO3-
JaHWeM HaciencTBeHHoro ¢onpaa. [lociae oTKpBITHS HACIEACTBA CYA
MOJKET OCBOOOIMTH MCIIOJHUTENS 3aBEIAHHUA OT €ro 00sS3aHHOCTEH
o TpeOOBaHMIO HACIETHUKOB, B TOM YHCJIE HACIEICTBEHHOTO (OH-
Ja, IPU HAIWYUK OOCTOSITENBCTB, CBUACTEIBCTBYIOIINX O HEHAJIe-
JKaleM HCIIOJTHEHUH CBOMX 003aHHOCTEH HCIIOTHUTENIEM 3aBEILaHHS
WM 00 yrpo3e HapyUICHUs! OXpaHsAeMbIX 3aKOHOM HHTEPECOB HACIIe -
HUKOB B pe3yJibTaTe JeHCTBUH (0e31eHCTBHS) UCTIONHUTEIS 3aBela-
HUs.'”’ DTOT JTam 3aKaHYMBAETCs JIMKBUAAIMEH HACIEACTBEHHOTO
¢donga. JIMkBUIanMs HACIEACTBEHHOTO (POHAA OCYILECTBISETCS: MO
pELIEHUI0 CyJa MO0 OCHOBAHMSAM, IMPETYCMOTPEHHBIM TPaKJaHCKUM
3aKOHO/IaTeNIbCTBOM; B CBSI3M C HACTYIJIEHHEM CpOKa, 0 UCTEUEHUS
KOTOPOTO co3/1aBayicsi OH/; HACTYIJICHUEM YKa3aHHBIX B YCIIOBHUSX
yIpaBlieHHsS HACJIEACTBEHHBIX (POHAOM OOCTOSTENHCTB; HEBO3MOXK-
HOCTBIO (hopMHpOBaHUs opraHoB ¢onma. OcTaBuieecs MOCie JHK-
BUJALMHU HACJIEACTBEHHOTO (POHIA MMYILECTBO MOAJICKHUT Tepeaade
BBIFOJ0NTpHOOpETaTENsIM COPa3MEPHO 00BEMY X MPaB Ha MOTy4YEHHE
MMYLIECTBA WM JI0X0Ja OT AEATEIBHOCTH (DOHIA, €CIIU YCIOBUSIMH
yhnpaBlieHHS HACJEACTBEHHBIM ()OHIOM HE MPEAYCMOTpPEHBI HHBIC
MpaBUJIa paclpeieieHns OCTaBIIEerocss UMYIECTBa, B TOM YUCIIE €ro
nepeaaya JuLam, He SBISIOIUMCS BBITOJONPUOOPETATENSIM.
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YOK347.6
TEJTATAEBA . P.
marucrpant PITbOY BO «Cesepo-Kaskasckmi
rOPHO-METANTYPru4eckmui MHCTUTYT (roCyBapCTBEHHbIN
TE€XHONOrMYECKMI yHMBEpCHTET)

CYBbEKTbI MPABOOTHOLWEHWI
HACAEACTBEHHOIO ®OHAA B PO

B Z[aHHOﬁ CTaTb€ JCJIacTCs MOIIbITKA MNPEACTaBUTH CY6’BCKTOB, KO-

TOpBIE BCTYMAOT B TMPABOOTHOIICHUS HACIEICTBEHHOro (oHaa B PD.
3aKOHOATEILCTBO MPU3HACT MIMPOKUI KPYT BO3MOXKHBIX HACITIECIHUKOB IO
3aBelannio. HacnemHukaMu 1mo 3aBeIaHui0 MOTYT OBITh JIFOObIC CYOBeK-
TBI TPAKIAHCKOTO MPaBa, & UMEHHO, JTI00bIe (PU3NIECKUE U IOPUANICCKUE
nuna, Poccniickas @enepanmst, cyobekTsl Poccuiickoit deneparim, MyHH-
[UNaNbHbIe 00pa30BaHMsl, HHOCTPAHHBIE TOCYNAPCTBA, MEKIYHAPOIHbIC
OpraHu3aIyu.

KaroueBrbie ciioBa: Cy6’BCKTLI, MIPaBOOTHOIICHMUS, 00s13aTeNbHAS J0J1,

3aBCHIAHUC, HaCJIEACTBEHHBIN (bOHH, HaCJICAHWKH, HACJICACTBCHHBIC ITpa-
BOOTHOIIICHUA.

GELAGAEVA P.R.

SUBJECTS OF LEGAL
RELATIONS OF THE INHERITANCE FUND
IN THE RUSSIAN FEDERATION

This article makes an attempt to present the subjects who enter into

legal relations of the inheritance fund in the Russian Federation. The
legislation recognizes a wide range of possible probate heirs. Any subjects
of civil law, namely, any individuals and legal entities, the Russian
Federation, constituent entities of the Russian Federation, municipalities,
foreign states, international organizations can be heirs by will.

Keywords: subjects, legal relationship, compulsory share, will,

inheritance fund, heirs, inherited legal relationship.

HelicTByroliee 3aKOHOIATENIbCTBO MPU3HAET IMPOKUN KPYyT BO3-

MO’KHBIX HAacJIETHUKOB TI0 3aBemiaHuio. Hacrmeanukamu mo 3aBermia-
HUIO MOTYT OBITh JIFOOBIE CYOBEKTHI TPAKIAAHCKOTO MTPaBa, a IMEHHO,
mo0bie (hu3udecKue u opuandeckue nuna, Poccuiickas deneparus,
cyonexTsl Poccuiickoit denepannu, MyHUITUTIAIbHBIE 00pa30BaHMs,
WHOCTpaHHbIE TOCYAapCTBa, MEXKIyHapoAHbIe oprann3annu. CBo0o-
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J1a 3aBeIaHusl PEIIONIATACT, YTO MOXKHO 3aBEIIaTh CBOE HMYIIIECTBO
nr060My cyObekTy rpaskaaHckoro npasa. CBoOo1a 3aBemanus orpa-
HUYMBAETCS JIMIL MMPABOM Ha 00S3aTENBHYIO JOJII0 B HACIEICTBE.
ITpaBo Ha 00s3aTENBHYIO IOJIO IMOSBISIETCS B Clydae 3aBElIaHUs
HUMYILECTBA JHMIAM, KOTOPBIX HACJIEI0aTeb IPH JKU3HU HE 00s3aH
OBbLI COZEpKaTh, B PE3yJbTaTe Yero OJM3KUE JIMIA, JHIIAIOTCSA Ha-
cnencrBa. Y. A. OMapoBa MOAYEPKUBACT «CYOBEKT HACIIEICTBECHHBIX
NPABOOTHOIIEHUI HE OJDKEH JEHCTBOBATh B yIepO HHTEpecaM ce-
MbH. DTO 03Ha4asa0 Obl IEHCTBOBATH BOIPEKH MPUHIIUITY COLMATBLHON
cripaBeaMBoCTHY. % Korma 3aBeraresns aeiicTByeT B yiiepO HHTEpe-
COB OJIM3KUX YICHOB CEMbH, TO BO3HHUKAIOUIYIO HECIPABEIIUBOCTD
HCIIPABJISIET 3aKOHOATENb, IPU3HABAS IPaBa Ha 00SI3aTEIBHYIO JOJIIO
B HacjeacTBe. HemomycTHMO TIaTh HacIeACTBa HECOBEPIIEHHOIET-
HHX WM HETPYOCIIOCOOHBIX JETEH HACIEI0aTels, €r0 HETPYA0CIIO-
COOHOIO Cymnpyra W pOaUTENei, HETPYAOCIIOCOOHBIX FIKIANBEHIICB.
DTO NI, KOTOPBIX MPU JKU3HH COAEPKaa Wi 00si3aH ObLI coaep-
)KaTh HACJIEN0/IaTelb, KOTOPBIE B Cllydae €ro CMEPTH OCTaIHCh Obl
0e3 CpelCTB K CyIIECTBOBAHUIO. UTOOBI HE JOMYCTUTH ATOTO, 3aKOH
npeycMaTpUBaET, YTO TaKUE JINIA HACIEAYIOT HE MEHEE TTOJIOBUHBI
JI0JTH, KOTOpast Obl MpUYKTAIach Obl KaXKIOMY M3 HUX T10 3aKOHY, BHE
3aBUCHMOCTH OT COJIEPKaHMUS 3aBEIAHMS.

HeoOxomuMblii HacAeIHUK MOSBISAETCSA TOTAA, KOrJa OTKpbIBa-
eTCsl HACJENOBAHUE 110 3ABEIIAHUIO U BBIACHSETCS, YTO 3aBELIaTellb
00o111elI B 3aBELIAHUU KOTO-IN00 U3 HeOOXOIUMBIX HACIEIHUKOB. B
9TOM CJIydYae 3aBellaHue PU3HACTCSA YaCTHYHO HEICHCTBUTEIbHBIM,
HEOOXOMMMBIM HACEHUK HAacIeayeT 00s3aTeNbHy 0 10110, OCHOBa-
HHEM TPU3HAHHS BO3MOKHBIMH HACJETHUKAMH HETPYI0CIIOCOOHBIX
WKIUBEHLEB [TOTEHIUAIBHOIO HACIENOATeNs SABISETCS TO 00CTOs-
TEJIBCTBO, YTO CO CMEPTHIO MPAKIAHUHA, IPEIOCTABISBIIETO UM CO-
JIep)KaHUE, OHU OKaXyTCs 63 HEOOXOJUMBIX JUTS )KH3HU CPEJICTB, YTO
MOCTABHUT UX B THKEJIOE MaTEPUATLHOE TTOOKEHHE. '8!

1%0OmapoBa V. A. OcHOBHBIC HHCTHUTYTHI HACJEACTBEHHOrO mpasa Poc-
CHH M CTEIeHb OTPKEHHs B HUX NPUHIUIA COLMAIBLHON CIPaBEIJIMBOCTH.
ABTopedepar auccepTaniy Ha COUCKaHUe YIEHO! CTETICHN JOKTOpa I0OpHIH-
yeckux Hayk. M., 1999. C. 20.

81 Kazannesa A.E. HacnexctBenHoe mpaBo, yueOHOe mocobue. M.:
Hopwma, 2009. 351 c.
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JleiicTByIOIIICE€ 3aKOHOIATENBCTBO COACPKUT TPeOOBaHHUE, OTHO-
CAIIMECs K TPU3HAHUIO HACJICTHUKAMH HETPYJIOCIIOCOOHBIX FIKIIH-
BEHIIEB. BBIIESIOT IBE TPYIIIBI HETPYAOCIOCOOHBIX WKIUBEHIICB: B
MEPBYIO TPYIILY BXOIAT T€, KTO OTHOCATCSA K HACJIEIHUKAM IO 3aKO-
HY BTOPOM-CEIBbMOI ouepean; BO BTOPYIO TPYIILY BXOJST BCE UHEIE.
Kaxxgast U3 rpynn HETpyIOCTIOCOOHBIX MIKAMBEHIICB HACICIYET MPH
OIPE/ICTICHHBIX yCIoBHsIX. HeTpy10crocoOHbIe MK TUBEHIIbI, OTHOCS-
1Iyecs: K MOTEHIMATBHBIM HACIEIHUKAM IO 3aKOHY BTOPOM-CEIbMOI
ouepeau, HaCAeAYIOT, ECIIU OHU:

1) IBNISLIMCH HETPYAOCIIOCOOHBIMHE KO JTHIO OTKPBITHSI HACIIE/ICTBA;

2) HE OTHOCATCS K KPYT'y HACJICHUKOB, IPU3bIBAEMBIX K HACJIC-
JIOBAHUIO;

3) HAXOWJIMChH HA WKIUBCHHH YMEPIIIETO;

4) cpOK HaXOXKICHHS HA WKJIUBCHUU — HE MEHEE OJIHOTO rojia JI0
CMEPTH HACIEI01aTesl.

J71st 5TUX UL HE UMEeT 3HAaYCHHE, MTPOKUBAIIU JIK OHU C BO3MOXK-
HBIM HacJIeJ0OaTeJIEM COBMECTHO MIIH Pa3lIeIbHO.

Bropyto rpymnmy HETpyIOoCIOCOOHBIX MXKIUBEHIICB COCTABJISIFOT
JIAIA, HE BXOMAIIUE B KPYT MOTCHIIMAIBHBIX HACICAHUKOB BTOPOU U
nocnenyommx ouepeaeit. s nmpusHaHus UX HACIEIHUKAMH, KO-
M€ Ha3BaHHBIX YCJIOBUM, TPeOyeTCs ellle COBMECTHOE MPOKUBAHUE C
YMEPIINM, OTCYTCTBHE KOTOPOTO JIMIIACT TAKOT'O HETPYAOCIOCOOHO-
ro WXKIUBEHIIA BO3MOKHOCTH OBITH HACAEIHUKOM. VKIMBEHIIEM MO-
KeT OBITh JIF000E JUII0, KOTOPOTrO MO KAKOH-TO MPUYUHE COJEPIKa
MOTEHIIMANBHBINA HACIEI0IaTeNb U KOTOPOE COOTBETCTBYET yKa3aH-
HbIM ycnoBueM. OTCYTCTBHE COBMECTHOTO MPOKUBAHUS C HACTIEA0a-
TEJIeM JIMIIAeT HeTPYAOCIOCOOHOTO MKIMBEHIIA BO3MOKHOCTU OBITh
HaCJIETHUKOM.

B nynkte 2 ctateu 1148 'K PO ckazano «He MeHee roma ao
CMEPTH HACJIEI0AaTeNsl HAXOAUIUCH Ha €r0 WKAUBCHUH U MPOKUBA-
JIU COBMECTHO C HUM». JTO 03HAUYAET, YTO €CJIM HETPYIOCIIOCOOHBII
HaxOJWJICS Ha VDKIUBECHUHU MOTCHIMAJILHOIO HacJIedoJaTeNls MeHee
OJTHOTO TOJIa JI0 €r0 CMEPTH, TO OH HE TPU3HAETCS HEOOXOIUMBIM Ha-
CJIETHUKOM.

IToxg coBMecTHBIM MPOKUBAHUEM MMOHUMAETCS MPOKUBAHUE Ha-
clenoaTeNiss ¥ HEeTPYAOCHOCOOHOTO WXKIMBEHIA B OIHOM JKUJIOM
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[IOMELICHUH, HE3aBUCUMO OT TOT0, KOMY U Ha KaKOM IIpaBe OHO IIpU-
HA/IJISKUT, BEJIOCH JIM COBMECTHOE XO3SHCTBO, OBIIIM JIN OHU 3aperu-
CTPUPOBAHBI [10 OJTHOMY aJpecy.

Kpowme Toro, HecripaBeATTUBBIM SIBIIAIOTCS U3 YHCIa HETPYIOCIIO-
COOHBIX HACJIETHUKOB JIML, UMEBILUX PABO Ha MMOJyYEHUE COAEpKa-
HUs OT MOTEHLUUAIbHOIO HACIENOAATENs], HO [0 KaKOH-TO NPUYUHE
ero He peanmzoBaBmux. [lo muenuto, nuBunucta b.JI. Xackensoepr
TaKoe IOJIOKEHUE HENb3sl NPU3HABATh clpaBelauBbIM. [Ipu3Hanue
HEHCIIONHEHUS HACIeJ0aTeNIeM PH KU3HH CBOUX 00S3aHHOCTEH MO
COJIep)KaHUIO HETPYIOCIIOCOOHOTO JIMIa OCHOBAHHUEM OTKa3a B MIPaBe
HacJIeIOBaHuUs1, 03HAYaJI0 Obl TEM CaMbIM OJ00pEHUE 3aKOHOIATENIeM
HEHCIIOJNHeHUsT 00s3aHHOCTei.'*? MbkanBeHIaMu HEOOXOIUMO TpH-
3HAaBaTh TEX JUL, KOTOPbIX HACJIEIOAATENb COAECPKAN B CUILy 3aKOHA
WK TIO CBOEH J0OpoH BoJie, a TaKKe JIML, KOTOPhIX OH JOJKEH ObLI
COJlEPKATh.

Hopwmbl HacnencTBEHHOrO IpaBa HE PACKPBIBAIOT IIOHSATUS He-
TPYAOCTIOCOOHBIX MKIUBEHLIEB. EAMHOrO TiepeyuHs] MKIMBEHIEB HE
colepxKarcs U B Ipyrux orpacisix npasa. [Ipu onpezneseHun nxau-
BEHIIEB 10 CIy4aro IOTEPHU KOPMUIIbLA UKIUBEHHUE HE BCETAA CBS3bI-
BaeTcsa C HETPYAOCIOCOOHOCTHIO. B ceMeitHOM mpaBe mpaBo Ha anu-
MEHTBI TaKKe He BCErJa 3aBHCUT OT HeTpyaocnocoOHocTH. [locra-
HossieHue Ilnenyma BepxosHoro Cyna Poccuiickoit ®@enepauuu ot
29 mas 2012 roma Ne9 k HETPYJOCHIOCOOHBIM MKIMBEHIIAM OTHOCHUT
HECOBEPILECHHOIETHUX JIUL, TPaXJaH, JOCTUIIINX BO3PACTa, JAIOLIe-
ro MpaBO Ha YCTAHOBJICHHWE TPYJOBOW MEHCHUH IO CTapOCTH,'®’ BHE
3aBUCUMOCTH OT HA3HAYEHUS UM IIEHCUU 110 CTAPOCTH; IPAXK/AH, IIPU-
3HaHHBIX B YCTAHOBIEHHOM nopsake uHeamuaamu I, II, III rpymnmsr.
IIpu sTOM OTMEHAETCs, 4TO JIMLA, 38 KOTOPBIMU COXPAHEHO MIPaBO Ha
JIOCPOYHOE Ha3HAYEHUE TPYIOBOM IEHCUU IO CTAPOCTH K HETPYHO-
CIIOCOOHBIM HE OTHOCSITCSL.

I'K P® BO3MOXHBIMM HaclIeJHUKaMH 10 3aKOHY MPU3HAET Tak
Ha3bIBaEMBIX HEOOXOAMMBIX HacleAHUKOB. KaTteropus HeoOX0AUMBIX
HACJIEAHUKOB MOSBIIETCS B Cllydae 3aBEIaHUs UMYILIECTBA TEM JIU-

182 XackenpOepr b.JI. HacnenoBanue o 3akoHy HETPYIOCHOCOOHBIMU
wxausennamu // Poccuiickas roctunus. 2003. Ne7. C. 27-31.

18303 «O tpynosix nencusix B Poccuiickoit ®eneparmu» Ne 173-03 ot
17.12.2001// CIIC «KoHCynbTaHT TUTIOCY.
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11aM, KOTOPBIX 3aBeliaTeNb MPH KU3HU He 00s13aH OBLT COepKaTh, B
pe3yabTaTE Yero camble OJM3KHE eMy JIUIA, HAXOIAIINECs Ha WK1~
BEHUH, JTUIIAIOTCS HacnenacTsa. [To muenuro, Y. A. OMapoBa: «cy0b-
eKT HACJIeJICTBEHHBIX MPAaBOOTHOIICHUI HE JOJDKEH JeWCTBOBATH B
yiepd WHTepecaM CeMbH. DTO 03HAYano OBl JCHCTBOBATH BOMPEKH
MPUHIUITY COIUANIBHON crpaBemmuBocTh». ¥ Ho Tak kak HHOT/A 3a-
BeIIaTelb ACHCTBYET B yIIepO CBOMX CAMBIX OJHM3KHX YJICHOB CEMBH,
TO BO3HHUKAIOIIYIO COIHATBHYIO HECTIPABEUTMBOCTh UCTIPABIACT 3a-
KOHOJaTelb, TPU3HABAs HEAOMYCTHMBIM JIMIIICHHE HACTEACTBA He-
00XOMUMBIX HACHeTHUKOB. K HUM OTHOCSTCS HECOBEPIICHHOTICTHHE
WA HETPYJOCTIOCOOHBIC ETH HACIEMOATENs, er0 HETPYI0CTOCO0-
HBIA CYTPYT U POTUTENH, & TAKKE HETPYAOCIIOCOOHBIC MIKIUBEHIIBI,
MOJIeXKAIIME PU3BAHUIO K HACICTOBAHUIO HA OCHOBAHWU MYHKTOB
Inu2cr. 1148 TK PO un. 1 cr. 1149 I'K P®. Ot0 nuua, KoTophix
HACJIeI0IaTeNb COACPIKAN MIPU KHU3HU WM 0053aH ObLT COJEPIKATh,
U KOTOpBIE, JUIIAICh KOPMHUIIbIA, MOTYT OCTAThCSI 0€3 CPEJCTB CY-
niecTBOBaHus. UTOOBI HE JOMYCTHTD 3TOTO, 3aKOH MPEIyCMATPUBALT,
YTO TaKWe JIMIA HACIEYIOT HE3aBUCHMO OT COJICPIKAHUS 3aBEIIAHMS
HE MEHEe MOJIOBHHBI JIOJIH, KOTOpasi MPUYUTANIACH OBl KXKIOMY U3
HUX TIPU HACJIEJIOBAHHUH TI0 3aKOHY.

B nmuteparype CyIecTBYIOT pa3HOTIACHS OTHOCHTENBLHO MOCIE -
CTBHI 3aBEIIaHUsI B MOJB3Y HEJIOCTOWHOTO HACIEIHUKA, COBEPINCH-
HOTO 3aBeIaTeaeM, He 3HAIONEM 00 YMBIIIIJICHHOM TPOTHBOMPABHOM
neiicteun Hacinennuka. ITo muennro HO.K. Toscroro, «eciu Hacie-
JI0J1aTe]h O TAKOM JIEMCTBMM HACJEIHUKA HE 3HAJ M COCTABUII 3aBe-
I[aHKE B PacyeTe Ha €ro J0OPOMOPSIIOYHOCTD, TO 3aMHTEPECOBAHHBIC
JIMIIA TTOCTIC OTKPBITHS HACIIEACTBA MOTYT TPeOOBATh MPHU3HAHNUS 3aBe-
LIAHUS HEAEHCTBUTEIBHBIMY. 'S

M. B. TelOKHHA CYUTAET, UYTO PEIIUTH JAHHYIO MPOOIEMY MOXK-
HO TOJIBKO MYTEM JIOTHYECKOTO U CHCTEMATHUYECKOTO TOJKOBAHMUS, C
IENIBI0 TIOATBEPIKACHUS, YTO 3aBEHIAHUE COCTABUII HACIEI0IATENb,

184 OmapoBa Y. A. OCHOBHbIC HHCTUTYTHI HACJIEACTBEHHOTO NpaBa B Poc-
CHM U CTENEHb OTPAKEHUsSI B HUX MPUHIUIA COLUAIBHON CIIPABEJIMBOCTH.
ABTopedepar auccepTaniy Ha COUCKaHUe YIEHO! CTETICHN JOKTOpa I0OpHIH-
yeckux Hayk. M., 1999. C. 20.

185 Ceprees A.I1., Toncroii F0.K., Enucees 1. B. KommenTapuit k ['pax-
JaHckoMy kozekcy PO (nocrareiinsiit). Yacts 3. B penakunu 2016 rona.
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OCBG,Z[OMHCHHI:IP'I 00 yTpaTre HACJICIHHUKOM IIpaBa HaCJ'ICZ[OBaHI/ISI.186

3aBelanue JOJHKHO COBEPLIATHCS JIMLOM, BOJISI KOTOPOro GopMUpo-
Bajach CBOOOJHO, YTO HE OBIJIO HUKAKUX €€ TIOPOKOB (3a0ITy KACHUs,
oOMaHa).

Koncrutynnonsnsiii Cyn PO ucxoaut U3 TOro, 4yTo MOJOKEHUS
nyHKTOB | u 2 cratbu 1117 'K PO 0 He0oCTONHBIX HACIETHUKAX Ha-
MIpaBJIEHBl HAa 3alMTy MpaB I'paxkJaH MpU HacIeAOBAaHUU 10 3aKOHY
1 B KaUeCTBE TaKOBBIX CIy’KaT peanu3aluy npeanucanuil crareit 17,
35, 46 u 55 Koncturyuun P®, a moromy camu 1o cede He MOTYT pac-
CMaTpPUBAThCS KaK HapyllIaoL[e KOHCTUTYLIMOHHbIE IIPaBa 3asBUTeE-
J-I;L187

He nacnenyrot Takxke poanuTeNH, JIUIIEHHbIE POJUTEIBCKUX TPaB
1 HE BOCCTAHOBJIEHHBIE B HUX Ha JIeHb OTKPBITUS HacienacTBa. OqHa-
KO, eciIi peOCHOK, CTaB COBEPILEHHOJIETHUM, X MPOCTUII U 3aBeIlal
MM HUMYIIECTBO, TO OHM HAacJeIyloT Mo 3aBeujaHuo. Pogurenu, au-
LIEHHbIE POAUTENBCKUX IMPaB, HO BOCCTAHOBJIEHHBIE B HUX Ha JEHb
OTKPBITHSI HACJIEICTBA HACIEAYIOT Ha OOLIMX OCHOBaHHMSX.

B cratee 1117 'K PO Her ynoMuHaHusi 0 OBIBIIMX yCHIHOBHUTE-
JISIX, €CIM yYCHIHOBJIEHHE OBbUIO OTMEHEHO IO WX BHHE, YTO HE SIBIISI-
eTcs ciny4ailHbIM. [IpaBoBas cBA3b MEXIYy POAUTEISIMHU, JIUIIEHHBI-
MH POJUTEIBCKHUX MPaB U PEOCHKOM IMOIHOCTBHIO HE MpeKpalaercs,
MOCKOJIBKY TIPY HaJIMYUH JTOCTATOYHBIX OCHOBAaHUH OHA MOXKET OBITH
BOCCTaHOBJIEHA B JIIOOOH MOMEHT BPEMEHH 0 AOCTHKECHHUSI COBEp-
nieHHoJetus: pedbenkoM. [Ipu ycplHOBIEHNH, OyAydHr MPEeKpaIleHHOH,
MIPaBOBast CBSA3b MEX1y peOCHKOM U OBIBIIMM YCHIHOBHUTEJIEM HE MO-
XKeT OBbITh BOCCTaHOBJICHA. BBIBIINIT YCBIHOBIIEHHBIN PEOCHOK MOKET
HaCJIeI0BaTh M0 3aKOHY IOCIIE CMEPTH OBIBILIETO YCHIHOBUTENS TOJb-
KO Kak HEeTpPYAOCHOCOOHBIM mxnuBeHel. HacienoBanue MU apyr
IocJIe Ipyra I0 3aBeIIaHuI0 HE UMEeT HUKaKUX OTpaHUYeHHH.

Takxe K HETOCTOMHBIM HAcJEIHUKAM OTHOCSTCSI TaKHE Hacllel-
HUKH, KOTOpPbIE yTPAauMBaIOT MPaBO HACJIEIOBaHMs, KOTOPHIE B MO-
MEHT OTKPBITHS HACJEACTBA MPU3BIBAIOTCA K HACIEJOBAHUIO, HO MO-
I'YT OBITh OTCTPAHEHBI CyIOM OT HACJIEIOBaHH. DTO JUIA, 3JI0CTHO

86 Temokuna M. B. HacnencreenHoe npaBo: Kommenrapuii I'paxxnan-
ckoro konekca PO Yueb.-npakt. mocobue. M., 2002.

87 Onpenenenne Koncrurymonnoro Cyna P® ot 15.07.2010 Ne 1056-0-0
// https://base. garant. ru/12178913/
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YKJIOHSBILIHMECS OT BHIMOJHEHHUS JISKAIIUX HA HUX B CHITY 3aKOHA 00s1-
3aHHOCTEH 110 COJAEPKAHNUI0 BO3MOXKHOI0 Hacienoaareis. Panee k ta-
KHUM JINLAM OTHOCHJIUCH TOJIBKO POJUTENHN U JECTH.

B cBa3u ¢ pacmupeHueM Kpyra HAclIEJHUKOB, 3aKOHOMEPHO
BKJIFOYEHME B YMCJIO TAKUX JIUL U APYTUX BO3MOXKHBIX HACIEIHUKOB,
ecnu B cuity CeMelHOro KoJieKca, OHHU JJOJKHBI ObLIIH PEI0CTaBIATh
coJiep>kaHue BO3MOKHOMY HacJieI0JaTeli0: COBEPIICHHOJIETHHE Opa-
ThSI U CECTPBI, ACAYIIKH, 0a0yIIKN U BHYYKH, BHYKH, TACBIHKH U Ta]-
YEPHULIbI, MAYEXa U OTUUM.

HenmoctoitHbiM MOXeT OBITH MpPU3HAH M HACIEIHUK, UMEIOMINI
MPaBo Ha 00sI3aTENBHYIO JOJI0, @ TAKKE OTKAa30M0Ty4aTelb.

Jlumenne HacieACTBEHHOW MPaBOCHOCOOHOCTH MJIM TpaBa Ha-
CJIEI0BaHUs 110 CBOEH MPABOBOM IIPUPOAE SIBIISIETCS MEPOU IIPABOBOU
OTBETCTBEHHOCTH, IPUMEHSEMOM K BHHOBHOMY IIOTEHLIMAIBLHOMY
WM PeAIbHOMY HacleqHuky. [lomydeHne Hacnencrsa HEIOCTOWHBI-
MU HacleIHHKaMH, M0 MHEHHIO0 nuBmiIHcTa Y.A. OmapoBa, npsmMo
MIPOTUBOPEYNUT MPHUHIMITY CHpaBeIMBOCTH. OCHOBOMOIAraroIINM
KPUTEPUEM CIPABEIIUBOCTH SBIILETCS KPUTEPUH IPOIOPLUOHAIBHO-
CTH, COPa3MEPHOCTH U HKBUBAJICHTHOCTHU BO3asHUS YEJIOBEKY 34 €ro
nocTynku.'*

C TpeboBaHMEM O NMPHU3HAHWU HACIECTHHKA HEIOCTOMHBIM, Kak
NpaBUJIO, OOpamarTcs Apyrue HaciueaHuku.'™ Eciu eIMHCTBEHHBIM
HACIEAHUKOM SIBJISIETCS HENOCTOWHBINA HACJIEIHUK, TO OTCTPAHUTH
€ro OT HAcCJIEJIOBAHUS MPAKTHUYECKH HEBO3MOXHO. 3aKOH HE Tpe-
YCMaTpHUBACT BEACHMS peecTpa JIML, COBEPIIMUBIIUX YMBIIUIEHHOE
[IPOTUBOIIPABHOE JI€SHUE IIPOTUB BO3MOXKHOIO Haciemogareis. bes
IIPUTOBOPA WK PEILLICHUS CyJa HOTaApUYC HE MOXKET OTKa3aTh TAKOMY
HACIEAHMUKY B [I0Ja4e 3as1BJICHUsS O IPUHATUU HacnencTsa. [loatomy
HE MCKJIKYEHBI ClIydad IO0JauM 3asBJICHHUsS HEAOCTOMHBIMU HACIIE[-
HUKaMH.

188 OmapoBa Y. A. OCHOBHbIC HHCTUTYTHI HACJICACTBEHHOTO NpaBa B Poc-
CHM U CTENEHb OTPAKEHUsSI B HUX MPUHIUIA COLUAIBHON CIIPABEJIMBOCTH.
ABTopedepar auccepTanii Ha CONCKaHUe YYEHO! CTETICHN JOKTOpa I0OpHIH-
yeckux Hayk. M., 1999. C. 38.

9 Konuera A.D. IIpobiemMbl BO3MENICHUSI MMYIIECTBEHHOTO Bpeaa //
Bectuuk Kpacnonapckoro yuusepcutera MBJI Poccun. 2010. Ne3. C. 27-29.
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YOK 34
AOYJIAEB A.b.,
MarucTpaHT 3 Kypca ropmpgmyeckoro ¢pakynsteta
Cesepo-KaBkasckoro ropHo-MeTanypruyeckoro MHCTUTyTa
(rocysapcTeHHoro TexHonornyeckoro yHupepcmrera)

Hayu. pyk. nouent TAMTOBA J1. X.-M.

OCOBEHHOCTN 3AKAKOYEHWSI
AOToOBOPOB B MHTEPHETE

3akiroueHue 1oropopa B VIHTepHETE — 3TO HOBOE IOPUINUECKOE U TeX-
HUYECKOE SIBICHHE, KOTOPOE CYIIECTBEHHO MEHSET CYIIECTBYIOIIUE ITpa-
BOOTHOILICHHUS B 3TOW c(epe. B crarbe paccMarpuBaroTCs FOPUANYCCKHE
0COOEHHOCTH 3aKIIFoueHHS J0roBopa B cetu MHTepHeT. Oco00e BHUMaHKE
B cTaTbe OyJeT yHeleHO KOHTpaKTaM Ha MCIOJIb30BaHUE IPOrPaMMHOTO
obecrieyeHusl, TaKk KaKk 3TH KOHTPAKTBHl YacTO OCHApHBAIOTCS M3-3a TOTO,
YTO I10JIb30BATEIh HE 3HAJI, YTO OH BCTYIIACT B JIOTOBOPHBIC OTHOILICHHUS.

KnrwueBrblie cjioBa: JOroBOp, 3aKJIHOYCHHUC O0TOBOpa B I/IHTepHeTe,
I10JI30BAaTCJIb, JIMIIEH3UOHHBIN JA0roBop, click-wrap COIIalICHUCE.

DULAEV A.B. GAITOVA L.KH.-M.

FEATURES OF CONCLUSION OF CONTRACTS
ON THE INTERNET

The conclusion of an agreement on the Internet is a new legal and
technical phenomenon that significantly changes the existing legal
relationship in this area. The article discusses the legal features of
concluding an agreement on the Internet. The article will focus on software
contracts, as these contracts are often disputed due to the fact that the user
did not know that he was entering into a contractual relationship.

Keywords: agreement, conclusion of an agreement on the Internet,
user, license agreement, click-wrap agreement.

WHTepHeT — 3T0 HOBBIN U OBICTPO Pa3BUBAIOIINICS TPOIYKT HH-
(OpMALIMOHHBIX TEXHOJIOTHH, KOTOPBIM IpeasaraeT Mojb30BaTessIM
Pa3NUYHBIX KaTeropui (pusnyeckue, 0PUANIECKHUE LA, TOCYyaap-
CTBECHHBIC YUPEKACHHS) MHOKECTBO Y IOOHBIX BOZMOKHOCTEH JUIs 3a-
KITIOUEHUSI CIIENIOK B (hopMe, KOTopasi HanIydlIuM o0pa3oM COOTBET-
CTBYET HX TIOTPEOHOCTSIM, 9KOHOMSI BpeMs, yCHIIUS M (PUHAHCOBBIC pe-
CYPCBI. pacXoJbl CTOPOHBI Ha 3aKII0YEHUE NO0roBopa. BozmoskHOCTH
cetTd VIHTEpHET yCKOPAIOT BBINOJIHEHUE ONEpaluil B IPAKIAHCKOM
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obopote. OHAKO BO3MOXKHOCTh 3aKIIOUYEHHUsS CAETKH B MHTepHeTe
BBIBOAMT PsiJi FOPUANIECKUX BOIIPOCOB HA HOBBIH YPOBEHb U MEHSET
OTHOIICHUE CTOPOH K CJIeIIKE.

MHorue y4eHble COTJIACHBI ¢ T€M, YTO HOBbIE BOBMOKHOCTH JIJIS
3aKIIFOYCHUS] KOHTPAKTOB IPUBOMSAT K HEOOXOIMMOCTH IPHHSTHS
HOBBIX IPABOBBIX CTPYKTYP, KOTOPBIE 3AIOJIHSIOT JFOOBIE MPOOEIHI.
IIpumeuarenbHO, HO €CTh MHEHUS, yTO MHTEpHET — 3TO CpEeNCTBO
KOMMYHHKAIIUH, KOTOPOE B II€JIOM HE MEHSET JOrOBOPHOTo mpasa.'”
C TakuM MHEHHEM CJIOKHO COTIIACUTHCS B CBSI3U CO CIICAYIOIIUMHE 00-
CTOSITEIILCTBAMH.

3aKIIoueHUE JIOrOBOpa CTal0 MPOWCXOAWTH Topa3io ObICTpee,
4yeM OOBIYHBIMU CIIOCOOaMu (IIOYTOBOW MEPEChUIKONW O(EepThl U aK-
LeNTa, MPOBEJCHUEM IEPErOBOPOB), HEKOTOPHIC JOTOBOPHI 3aKJIIO-
YaroTCsi MTHOBCHHO. TeOopHsi «IIOYTOBOTO SIIUKA», UCIIOJIb3yeMasi B
AHIJI0-CAKCOHCKOW TIPAaBOBOI CeMbe, CTalla MOTUXOHBKY YXOJUTh B
MPOIIIOE B CBSI3M C MCIOJIB30BAHHEM JJICKTPOHHOM IMOYTHI (IIOYTO-
Basi CITy’k0a BBICTYIAJIa KaK CBOCOOpPA3HBINH areHT, W MOJYYCHHUE Cto
aKIenra MpUPaBHUBAIOCH K ITOJyUYSHHIO aKIenTa caMiuM 0(epEeHTOM)
Y IPU3HAHUEM aKIEeNTa JaHHBIM, KOrjaa O()epPeHT ero HoayduT (aHTJI.
receipt rule).

OueHb YacTO BO3HHMKAIOT BOIPOCHI, 3aKIFOYACTCS JIM JIOTOBOP
MEXJy NPUCYTCTBYIOIIMMH WM OTCYTCTBYIOIIMMU CTOPOHAMHU.
MOXHO CKa3aTh, YTO CTOPOHBI Kak ObI MPUCYTCTBYIOT. HekoTopbie
MECCEH/IKEPhI IO3BOJISIIOT BUJIETh IPUCYTCTBHE CTOPOHBI B TIPOIPaM-
Me M BpeMmsl IPOYTEHHSI COOOIICHUS, YTO MOXKHO KBATU(PHUIIMPOBATH
KaK COrJIallleHHe MEXIy MPUCYTCTBYIOMMMU. [Ipu mepechuike Mo
JJIEKTPOHHOM MMOYTE COOOIIEHNSI HE COBCEM MTHOBEHHBIE, HO OHH H
HE TaKue JUTUTEIbHbIC, KaK NCI0Ib30BaHHe OOBIYHOM TTOYUTHI, paKkca u
npod. Taxke mosydyeHne oTeera Ha oepTy OyAeT MOIyYeHO CTOPO-
HOM ropazno OsicTpee, TeM 0oJiee KOTja CTOPOHBI 3aMHTEPECOBAHBI B
3aKIFOYCHUM C/ICIKH. Ha JIIuTeNbHOCTh 3aKIIIOYEeHUS CACTKH MOYKET
MOBIUSITH WCIIOJIb30BAHNE PA3IMYHBIX CHCTEM IMPOrPaMMHOTO 00e-
CIIeUeHUS TIpH Aepacin(poBKe COOOIIEHHH, HO B HACTOSIIIEE BpeMs
TaKUe Ciyda KpaiHe pellku. MOXHO cKa3aTh, YTO 3aKIOYEHHE JIO-

TIucdpoBasi skOHOMHKA [DNeKTpOHHBIH pecypc]. — Pexum mocrtyna:
URL: http://inance. ru/2017/09/cifrovaya-ekonomika/. ([lata oGparmicHus:
27.10.2020).
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roBOpa He MPOUCXOANUT TaK CHHXPOHHO, KaK €CiIi Obl CTOPOHBI HAaX0-
JUINCH B OJIHOM ITOMELICHUH, HO TeM He MeHee co3naeTcs dPQeKT
IIPUCYTCTBUSI CTOPOH.

B cBs3U ¢ BO3MOXKHOCTSIMU 3aKJII0YaTh PA3IMYHBIE COIVIALICHUS
npu nomoutu VHTEepHeTa, y100CTBOM M OBICTPOTOH Y MOJIb30BaTENeH
KapJUHAIbHO MEHSETCS OTHOLIEHUE K JIOTOBOPY, TO €CTh 3a4acTyIO
CKJIQJbIBACTCsl BIIEUATIICHHUE, YTO OH HE 3aKJI0Yall JOrOBOpP, U CaMoO-
ro J0roBopa HET. OTO BO MHOTOM CBSI3aHO C T€M, YTO OTCYTCTBYIOT
¢dopmanbHOCTH B BHJAE NoAmucaHus coriamenus. Korma cropona
COOCTBEHHOPYYHO CTAaBHUT IMOAIUCH, CAMO 3TO JeHcTBHE (QOpMUPY-
eT 00s13aTeIbHOE OTHOIIEHHE K JOTOBOPY BHE 3aBUCHMOCTH OT TOTO,
03HAaKOMUJIACh JIU CTOPOHA C JOrOBOpOM uiu HeT. lIpu 3axiroueHun
JoroBopa B MIHTepHETe KIMK MBIIIKKA B OKHE (POPMUPYET NOJMNNCH, U
MIPaBOBBIC TIOCJIEACTBUS BO3HUKAIOT T€ K€, YTO U NMPHU COOCTBEHHO-
PY4HOM IOJIHUCH.

BaxHO OTMETHUTB, YTO MPU HEKOTOPBIX CI0co0axX 3aKIIOUYECHUS
Joroeopa B HTepHETE ydeHblE TOBOPAT O JBOMHOM akLENTe, Ha-
[IpUMED, 3TO CHAYaJla CKAYUBAHUE IIPOTPAMMBI, d 3aTEM YK€ KIIMK Ha
OKOILKO «COTIJIACEH» IIPHU BKIIIOUEHUU Iporpammsel. To ecTb mpocTo
HaXOKACHUE Ha caliTe MM CKauMBaHHUE MMPOrPaMMbl HE MOKET OBITh
OJHO3HAYHO KBAJTU(PHULINPOBAHO KaK aKUENT. ITO CBA3aHO C TEM, UTO
aKIEeNT 0JHKEH UMETh SIPKO BBIPAXKEHHYIO GOpMY, a HE ITPOCTO Mpe-
CTaBJISATH COOOI JKeJIaHNE CTOPOHBI MOIYYUTh Bhirony.'?! Takast mo3u-
s TpeOyeT nanbHee HayqYHOH 1 3aKOHOAaTeNTbHON pa3padoTKu.
B nocnenyromeM B cTaTbe Mbl 3aTPOHEM 3TOT BOIPOC.

N3meHsoTed 1 caMu IOrOBOPBL: OYEHb YaCTO OHM OCHOBAHBI HA
CTaHJIaPTU3HPOBAHHBIX YCIOBUAX. DTO CBS3aHO C TEM, YTO CTOPOHBI
HE IIPOBOJAT IIEPETOBOPHI 10 WIM BO BpeMs 3aKIKYEHUS JOroBOpa.
Takue nOroBopbl MOXHO MOAPA3JIEINUTh HA JBE COCTaBistouue: 1)
YCIIOBUSI, pEryJUpYIOIIUe UCIOIb30BaHNE BeO-caiita; 2) KoMMepue-
CKYIO CIETIKY.

CornacHo TEXHHYECKUM OCOOCHHOCTSIM, CIIOCOOBI 3aKIIOUEHHS
JIOTOBOPOB B VHTEepHETE MOXKHO MOAPA3AeiIUTh Ha TpH Irpynmbl. K

Y udpoas skoHOMHKA [DneKTpOHHBIH pecypc]. — Pexum mocrtyna:
URL: http://inance. ru/2017/09/cifrovaya-ekonomika/. ([lata oGparmicHus:
27.10.2020).
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MEPBOW TPYIIIIE OTHOCSATCS CIIOCOOBI, MPU KOTOPBIX HCIOJIb3YeTCS
WHass KOMMYHUKAIMS CTOPOH: DJICKTPOHHAS ITOYTA, WCIOJIE30BAHHE
MECCEH/IKEPOB, PA3IUYHBIX MPUIOKEHUHN (IIPU KOTOPHIX MOTYT HUC-
TIOJIE30BAThCS TAKXKE PA3IMYHBIE CITOCOOBI MUGPOBAHUSI U TPOTOKO-
nupoBanus uH(Gopmanuu). [IpaBoBbie crcTEMbI OOJIBIINHCTBA TOCY-
JAPCTB pa3peniaroT UCTIOIh30BATh 3Ty TPYIITY CIIOCOOOB IS 3aKITFO-
YEHUS IIMUPOKOTO CTIEKTPa CIIEIOK.

Bropas rpynma oTnu4aeTcs OT MEpBOM TeM, YTO MOJIb30BATEIb
3aKJIFOYAEeT COTJIAIICHUsS] TIOCPEJICTBOM KIIMKAa MBIIIKON Ha ompee-
JIEHHYIO KHOTIKY WJIM HAYMHAET MCIOJIH30BaTh MPOTPaMMYy, PACIIOio-
JKEHHYIO Ha caiite. Takue crocoObl pacripoCTpaHEHbI IPU TOPTOBIIE
Ha 3JIEKTPOHHBIX TOPTOBBIX TUIOIIAIKAX, TIPU 3aKJIFOUCHUN JIOTOBOPOB
KYIUTU-TIPOAQKU, MPHU 3aKIIOUCHUU JOTOBOPOB HA HCIOJIb30BAHHE
MIPOTPaAMMHOTO OOECIICUCHHS.

TpeTbio TpyIIly COCTaBISIOT IOTOBOPHI, 3aKII0YacMble TTOCPE-
CTBOM HCIIOJIb30BaHUsI SJIEKTPOHHOHN Mo AnucH. Bonpockl, cBsi3aHHBIE
C UCIOJIb30BAHMEM DJICKTPOHHON TOMIUCH, B HACTOSIIEE BpEMs 0-
BOJIBHO ITOJIPOOHO YPETYJINPOBaHBI, B OOJBITMHCTBE TOCYAAPCTB MPH-
HATHI 3aKOHBI, yCTAHABIIMBAIOIIIFE UCITOJIH30BaHUE DJICKTPOHHOH 1O~
MHUCH, TAKXKE €CTh PETYIHUPOBAHUE U HA HAJTOCYIapCTBEHHOM YPOBHE
B Buae tunoBoro 3akoHa KOHCUTPAJIL, dupexktussl EC u ap.

PacnipocTpaneHue mporpaMMHOTO 0OECIICUCHHS U €TI0 IK3eMILIS-
POB C KaXXIIbIM FOIOM CTaHOBHTCSI BCE IPOILE: IOCPEACTBOM IMPOJIa-
*u CD/DVD nuckoB, ckaurBaHMEM Iporpammsbl B MHTepHETE. Psin
IIPOrpaMM MOXHO HCIIOJIB30BaTh Cpa3y Ha caiiTe 0e3 CKauMBaHUs, a
MOYHO YCTaHOBUTDH IPHIIOKEHHE, KOTOPOE 00ECIICUUT MPSMOH BXO
B mporpammy 0e3 Bxojia B Opay3sep. MHpopMaliMoHHbIe TEXHOJIOTHH
CO3/1al0T HOBYIO HH(OPMAIMOHHYIO Cpedy, B KOTOPOH CO3/aTelb
MIPOTpaMMBI MOKET M HE 3HATH O €€ PaCIpOCTPaHCHUH.

3aKIroueHue T0TOBOpa MOCPEACTBOM ceTu « IHTepHeT» ocyliecT-
BIIICTCS TOBOJIBHO YAOOHBIM M OBICTPBIM JIJIS TTOJTH30BATENICH CIIOCO-
O00M. BOJIBIIMHCTBO KOMITAHHMH, OCOOCHHO 3TO KacaeTCsl KOMITaHMIA,
MIPEIOCTABISIONINX B TIOJh30BaHMe cOPT (yCTaHOBKA MPOTPAMMHOTO
oOecrieueHusi, UCIOIb30BaHUE OOJIAYHBIX XPAHMIIUII JaHHBIX), CO3-
JAIOT HACTOJIBKO yIOOHBIM MHTEpQEic, YTO y MOIB30BATENS] MOXKET
JaXKe U HE CKJIa[bIBaThCS BICYATICHUE, YTO OH BCTYIWI B AOTOBOP-
HbIC OTHOILICHUS. 3aKIFOUYEHUE JIOTOBOPOB TAKUMH CIIOCOOAMH 3a4a-
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CTYIO IOJHUMAET BOIPOC 00 UX ropuauueckoii cune. [Ipexne Bcero,
paccMOTpUM CIOCOOBI, UCHONb3yeMble Ul O(GOpMIIEHHUS Nepesadn
MPOTpaMMBbI OT MOCTABIIMKA MPOTPaMMBbI MoJib3oBarento. Hanbomnee
4acTO MCHOJIB3YIOTCSl TaKWe BUABI COrjameHud, kak shrink-wrap
transaction (Tak Ha3pIBa€MOE YMaKOBOYHOE corjamenue), click-wrap
(3axioyeHre JOroBopa IMOCPEACTBOM KIIMKa Ha COOTBETCTBYIOIIYIO
KHOTIKY) transaction, shareware transaction (mpemocTaBlIeHHE TEMO-
BEPCHUU ITPOrPaMMBI).

Shrink-wrap transaction, WIM «yHmakOBOYHOE» COTJIAIIICHHE,
npeacTaBisieT co00i MOKYNKY KOPOOKH, KOTOpasi COACPIKUT BHYTPH
nporpaMmy (ceiidac MCIOJIB3YeTCSl JAOBOJBHO penko). Ilpu oTkpbI-
THW KOPOOKH y TIONB30BATENsl BO3HUKACT JIBA BaphaHTa JCUCTBUIA:
COTJIACUTBCS C YCIIOBHSMH, KOTOPbIE OH HaleT B KOpoOKe MM Mpu
YCTAHOBKE NPOrpaMMbl, JUOO BEpHYTh TOBap NPOJaBIly. 31ech IO-
ABJIACTCA CIIOXKHOCTD, CBA3aHHAA C TCM, YTO IEPBOHAYAIBHO MCEKIY
CTOpPOHaMH (IIOCTABLIMKOM CEpBHCa / MPOJABLIOM U IOJb30BATEIIEM)
OBUI 3aKJIIOYEH JOTOBOp KYIUIM-TIPOJIaku. Brioyaer Jim JOTOBOp
KYIUTU-TIPOAAXKH TIOJIOKEHHS JIMIIEH3MOHHOTO JtoroBopa? bonmpima-
CTBO IIPABOBBIX CUCTEM CUMTAIOT MOCIIEAYIOLIEE BKIIOUCHNE YCIOBUN
B AOTOBOpP, KOTAa TAKHUC YCJIOBHUSA HE 6I)I.]'H/I O3BYUYCHBI IIPpU 3aKJIIO-
YeHWH JO0TOBOPA, HEAOIMYCTHMBIMH, Harpumep, BemmkoOpuranus,
I'epmanust u ap. OgHAKO B JAHHOM CUTYAIlMM TAK)KE CJIOXKEH BOMPOC
(axTa, ObLIO I 0003HAUCHO MOJIB30BATEIIO, YTO 3AKIIOYCHUE TAKOTO
cornaiieHus OyJieT IMeTh MECTO.

Click-wrap — monb30BaTeir0 MPEAOCTABISIETCS BO3MOYKHOCTD
O3HAKOMMTBCSI C TEKCTOM 3aKJIHUAaeMOI'0 COIVIALICHUS, U TOJIBKO B
CaMOM KOHII€ TCKCTa 6y;[eT HaXoAUTHCA OKOLIKO O IMPUHATHUU YCJIO-
Bui. [logpa3zymeBaercs, 4To ga)e €ciu OIb30BaTeIb HE YNTall TEKCT
COTJIAIICHHS, OH 3HACT O €ro CYIIECTBOBAHWU M BIIOCJIEJCTBHU HE
CMOJKET CChIIAThCS Ha TO, YTO JIPyrasi CTOPOHA ero He MpeJoCTaBuIIa.
Takoit crmoco0 3akiTIOUeHHsT TOTOBOPAa BO3HUK W3HAUYAIRHO B cdepe
JIMIIEH3UPOBAHMS IPOTPAMMHOTO 00ECIICUCHHUSI.

AMepHKaHCKHE Cyibl PACCMOTPEIN MHOXECTBO JIeJI O IopHAnYe-
CKOM cujie JIMIICH3UOHHBIX COFJIaHIeHHﬁ, 3aKJIFOUCHHBIX ITPU IMMOMOIIN
click-wrap. BpII0 BBIHECEHO MHOXKECTBO PELICHUH, B KOTOPBIX HE
Ipru3HaBajlachb HeﬁCTBHTeHBHOCTB TaKUX COTJAIIECHUHA B CBSI3U C OT-
CYTCTBHEM SIBHO BBIPQKEHHOTO COTJIACHS CO CTOPOHBI JIMIICH3HATA.
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Taxoke npuYMHON MPU3HAHUS TAKHX JOTOBOPOB HEACHCTBUTEIbHBIMH
SIBJISIETCS. HEJJOOPOCOBECTHOCTh YCJIOBUH, BKJIFOUCHHBIX JIMIICH3UA-
poMm, a He caM croco0 3aKiToueHus 1oroBopa.'*> B HacTosiee Bpems
JIaHHBIHA CIIOCO0 3aKITIOYEHUsS TOTOBOPA MPHU3HACTCS M MCIIOIb3YeTCs
Bo MHorux crpanax EC, CIIA u Poccun.

3aKJIF0YCHUE TIOTOBOPOB TAKHM CIIOCOOOM IO POCCHHCKOMY Tpa-
By BIIMCBHIBACTCSI B KJIACCHYECKYIO KOHIICTIIMIO O(QEepThl M aKIeNTa,
OJTHAKO JUTS MOJIb30BATENsl MOXKET OBITh 3aTPyIHUTEIBHBIM COTJIACO-
BaHME C KOMITQaHUEH-00JIAKOM YCIIOBHHM J0OTrOBOpa, TaK KakK IMOIpa3-
YMEBAeTCs, YTO MOJIb30BATElb JIMOO JaeT COrlacke Ha 3aKII0UCHUE
JIOTOBOpA Ha JIaHHBIX YCJIOBHSX, TMOO OTKA3bIBACTCs 3aKJIOYATh J0-
roBop. Takoii croco0 3aKiI0YeHUsI JOrOBOpa CBOMCTBEHEH JIOTOBOPY
MPUCOCTHHEHHSI.

Brows-wrap — Ooiiee OBICTpBIA CHOCOO 3aKIFOYCHHS JOTOBOPA:
MOJIB30BATEII0 MPEIOCTABISIETCS CChUIKA HA TEKCT COTJIAIICHHMS CO-
BMECTHO C OKOIIKOM «IIPHHSTH COTJIalIeHHe» (IaHHBIA CIOCO0, KaKk
U TIOCJICTYFOLIHMH, CUUTAIOTCS pasHoBUAHOCTSIMU click-wrap). Takum
00pa3om, 3aKiroyasi J0roBop, MOJIb30BATEIb MOXKET U HE OTKPBIBATh
TEKCT COTJIAllIeHHs. B TakoMm ciydae BIIOCIIEACTBHU MOXKET BO3HHUK-
HYTb sl BOIPOCOB, CBSI3aHHBIX C TeM, HE OBbLI JIM U3MEHEH TEKCT
noroBopa. Taxke CKIIaIbIBaeTCs BIICYATICHUE, YTO MOJIb30BATENb HE
JIaeT SIBHOTO COTJIacusi ¢ ycJIoBUsMHU JoroBopa. CyneOHasi mpakTHUKa
IPU PEIICHUU JaHHOTO BONPOCa KBATU(PHUIMPYET B Ka4eCTBE aKIeTI-
Ta HE TOJBKO (hOPMAIBbHOE COTJIACHE MOJb30BATENS B BHIC TalOUYKU
B OKHE C NPUHATHEM COTJIAIICHUS, HO U JCWCTBUS MOJIb30BATEIS 110
HCTIOJIb30BAHMIO MIPEAOCTABISIEMBIX 0(epToii Oar. !

AmepuKaHCKas cyneOHas MpakTHKa MO OTHOIICHHIO K TaKOMY

2ManaxoB C.B. I'paxaaHCKO-TpaBOBOE pEryTHPOBAHHE OTHOLICHHN
B DI00AJbHON KOMIBIOTEpHOU cet WHTepHET [DneKTpoHHBIH pecypc] /
C.B. Manaxos. — Pexxum nocryna: URL: https://www. lawbook. org. ua/aa/l
2.00.03/2016/01/27/020000495. doc. html. (Iata odpamenwus: 27.10.2020).

9 [Ipoektr dexnepansroro 3akoHa Ne 27813-3 «O crenkax, coBepiiae-
MBIX TIPH TIOMOIIY DJIEKTPOHHBIX CPENICTB (00 AIEKTPOHHBIX CAEIKAX)» (Per.,
BHeceHHas B [ ®C PO, teker no coctosiHuro Ha 16.11.2000) [DnekTpoH-
HbIi pecypc]. Pexxum nmocryna: URL: http://www. consultant. ru/cons/cgi/
online. cgi?req=doc&base=PRI&n=41557#03316446573339850. ([lara 00-
pamenus: 27.10.2020).
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CHOCcO0Y 3aKII0UYEHUS COTJIAIICHHUH SIBIISIETCSl HEOJHO3HAUHOW. B ene
Specht v. Netscape Communications Corp. cya npu3HaI H0JIb30BaTe-
7Sl HE CBSI3aHHBIM YCJIOBUSIMH COTJIAIICHUS, TaK KaK OH HE BBIPA3HI
coriacue B sBHOU (opme.'”* Komnanus Netscape mpocuia mosib3o-
BaTeNieil MPOYNUTATh U COTJIACUTHCS C JIMLIEH3MOHHBIM COTJIAlIeHUEM
nepes CKayMBaHUEM CBOMX MPOAYKTOB (€CiH MOJb30BaTeNb ObUT HE
COTJIaCeH C COTJIAIIEHHEM, TO €My TOrJa He CJeI0Baj0 CKauuBaTb
MPOAYKTHI C CaiTa), OJHAKO CCHUIKA Ha JIMIEH3MOHHOE COTJIAIICHHE
HaXOJIWJIach Ha caiiTe B HEYAOOHOM JUIS TOJIb30BATENsl MECTe (eMy
HYKHO OBLIO MPOKPYTHUTh BHU3 MHOTO MH(OpPMALIUU C caiiTa, YToObI
no0paThesl 10 CaMOro Corjiamenus). B cBsi3u ¢ 3TUM cy yCOMHHIICS
B TOM, YTO I10JIb30BaTENIb ObLI YBEAOMIIEH O CYILIECTBOBAHHU TAKOTO
COTJIAILICHHS.

Kak B npaBe CILIA, Tak u B npaBe Poccuiickoit denepanun ciox-
HOCTBIO KBaTH(UKAMK U IPU3HAHKS JAHHOTO CcI1oco0a 3aKII0UeHHS
JOTOBOpa SBJSIETCSl TO, YTO Y IIOJIB30BATENsl MOTJIa OTCYTCTBOBATb
BO3MOXXHOCTb O3HAKOMHTBCSI C YCIOBHSIMH JOTOBOPA, BCIEICTBHE
Yero BO3HUKAET COMHEHUE B HAJTMYHHU SIBHO BBIPQKEHHOTO COTJIACHS
nomnb3oBatens. B CILIA B mocieanee BpeMst B CBSI3U C TEM, YTO MOJIb-
30BaTeb MOXET M HE UHTATh YCJIOBHsSI COTJIAIICHHS, TaXKE €CIIH OHO
JOCTYITHO, U HE JIaBaTh SIPKO BBIPAXKEHHOT'O COTJIACHsI Ha MCTIOJIb30Ba-
HUE TIPOrPaMMBbI, TOSBUJIACH TIPAKTHKA HEMIPU3HAHUS HCKOBBIN CHIIBI
3a 3aKJIIOUYEHHBIMH TaKUM MYTEM COTJIAICHUSIMH.

Web-wrap — Bo BpeMsl IOJIb30BaHHs CAaTOM Yy MOJIb30BaTENs O~
SIBIISIETCSL OKHO, B KOTOPOM €MY HPHUHSTDH YCJIOBUS COTJIAILICHHS, €CITH
OH X0YeT MPOAOJDKHUTH MOJIb30BATHCS caiiToM. B 001X yeprax Takon
Croco0 aHaOTHYeH brows-wraps 1 3a4acTyl0 OTHOCHTCS K €ro pas-
HOBHHOCTSIM.

CJ0XHOCTh JaHHBIX OTHOILIEHUH 3aKIIOYAETCS B TOM, YTO IOJIb-
30BaTesb B OOJBIIMHCTBE CIy4aeB HE YAESET JOLKHOTO BHUMAHHS
YCIIOBHUSIM COTJIAILICHHUs, B KOTOPOM MOTYT OBITh 3aTPOHYTHI BOIIPOCHI
nepeaayu npasa cOOCTBEHHOCTH Ha MH(OpMAaLUIo, KOH(DUACHINAIb-
HOCTH TEPCOHATBHBIX AaHHBIX, HCTPEOOBAHUS JaHHBIX U TPOY. XOTA

9VeoBUST M TIONIOXKECHUsI 3AIMTHI NPaB MOKymarens [DIeKTPOHHbIN
pecypc]. — Pexxum nmoctyma: URL: https://sale. aliexpress. com/ru/__pc/
MFO06DxusiL. htm?spm=a2g0o.ams_81407.j9allab.1.710671Aa71Aawk.—
([ara obpamienus 27.10.2020).
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B CLIA no cmbiciy pazzaena 209 EnnHooOpa3HOT0 3aKOHA MOApa3sy-
MEBaeTCs, YTO MOJIb30BaTElb, COMIIAIIASICH C JIMIICH3UEH, 3HAET O Ha-
JIUYUH YCIOBUH cormamienus.'” Kpome Toro, JaHHBIA pasaen mpe-
yCMaTpUBACT, YTO €CJIM YCJIOBUSI COTJIANICHHS HEIOOPOCOBECTHBI,
MIPOTUBOPEYAT TOMY, YTO COTIACOBAIHM CTOPOHBI, THM00, YTO YCIOBHS
HEMPUEMJIEMBI JJIs €T0 [IEJICH, TOT/Ia T0JIh30BaTeIhb MOKET OTKIIOHHUTh
TaKWe yCIOBUS M PACTOPTHYTH TOTOBOP. %

Shareware transaction, win NmperoOCTaBICHHE JEMOBEPCHH IPO-
IpaMMBbI, SIBJISICTCS JIOBOJILHO TOIYJIAPHBIM METOJIOM pacipocTpa-
HEHUS TPOTPaMMHOT0 obecrnieueHus. J[eMoBepCcuIo mporpamMmbl MpH
9TOM MOXHO IIPOCTO 3arpy3uTh ¢ KOHKPETHOTO caiita. OHa MOXKET
MPEIOCTABISATHCS OSCIUIATHO, TUIATHOW MOXET OBITh, HAIPUMEp, pPe-
TUCTpaIlys Ha COOTBETCTBYIOIEM caiite u np. Takas nmporpamMma Mo-
KET pabdoTaTh 0 ONPEACICHHOIO MOMEHTA, KOT/Ia TIOJIb30BATEII0 YKE
MIPEI0KAT 3aKITFOUUTh ITOJIHOIICHHBIH JIMIIEH3UOHHBIH JIOTOBOP, JINOO
paboTaTh B yCEUEHHOM PEXHUME M HE OOHOBIISITHCS IO IMOJHOIICHHOM
BEpCHH, ITOKa COTJIallleHue He OyJeT 3akitoueHo. CunuTaercs, 4To BO
BpEMsI HCITOJIb30BAaHUS JIEMOBEPCHH MEXK]y MOCTABIIMKOM IPOTPaM-
MBI U TIOJIb30BaTEIEM HE 3aKII0YCHO HUKAKOE COTJIAlICHUE.

B Poccuu B cornamieHusIX, 3aKIF0UaEMbIX MTOJIb30BATEIISIMU C POC-
CUICKUMU CalTaMHu JJIsl UCIIOJIb30BaHUS TIPOTPAMM, TIPOCIICKUBACTCS
TEHJ/ICHIIUS, YTO IOJIb30BATENIh BCTYIIAET B JIOTOBOPHBIC OTHOIICHHSI,
HaYaB UCIOJIb30BAHUE MPOTPAMMBI, TO €CTh COBEPIIIAas KOHKIIFOICHT-
HbIe eicTBUs. [Ipu 3TOM MMOJIb30BaTEIb 3a4aCcTyI0 HE YBEIOMIISCTCS
0 HAJIMYHMH COTJIANICHUN U O COACPKAHUU MPABOBOW JIOKYMEHTAI[UH,
[10/Ipa3yMeBaeTCsl, YTO OH O HEH 3HAET W, €CJIH ITOHAI00UTCs, HAWIET
€€ Ha COOTBETCTBYIOIIEM caiiTe. DTO MOXKET MPUBECTU K BOZHUKHOBE-

% TIpoekr Denepanbaoro 3akoHa Ne 27813-3 «O cuenkax, coBepiiae-
MBIX [TPU IOMOIIHM SIIEKTPOHHBIX CPECTB (00 AMEKTPOHHBIX CeIKax)» (pex.,
BHeceHHast B [J| ®C PD, rekcr no cocrosiauio Ha 16.11.2000) [Dnekrpon-
HbIi pecypc]. Pexxum nmocryna: URL: http://www. consultant. ru/cons/cgi/
online. cgi?req=doc&base=PRI&n=41557#03316446573339850. ([lara 00-
pamenus: 27.10.2020).

196VCoBUST M TIONIOXKECHUsI 3AMTHI NPaB MOKymarens [DIeKTPOHHbIN
pecypc]. — Pexxum nmoctyma: URL: https://sale. aliexpress. com/ru/__pc/
MFO06DxusiL. htm?spm=a2g0o.ams_81407.j9allab.1.710671Aa71Aawk.—
([ara obpamienus 27.10.2020).
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HHIO CIIOPOB, IOTOMY YTO T0JIb30BaTEIbh H3HAYAIBHO HE YBEIOMIISCT-
Csl, 4TO BCTYIAET B JOTOBOPHBIC OTHOLICHHS, 00 YCIOBHSX JOTOBOpA,
eMy He JIaeTCsl 1aXKe CChUIKA Ha MHTEPHET-PECYPC, IJIe MOXKHO 3Ty WH-
(bopMaImIo H3y4HUTb.

B poccuiickom mpaBe NoOKa He BBIPA0OTaHO CHEHUATBHBIX MOJIO0-
KEHHI, PETyIMPYIOIIHX 3aKIII0UYEHHE TOTOBOPOB B ceTH «HTEepHEeT»
cniocobamu click-wrap, brows-wrap u web-wrap. 3akiitoueHue 10ro-
BOPOB TaKMMHU CHOCOOAaMH 1O POCCHUIICKOMY MpaBy BIUCHIBACTCS B
KJIACCHYECKYI0 KOHIETIHI0 O(epThl U aKIenTa, NepeaaHHbIX, OJHa-
KO, mocpecTBoM cetu «MHTepHeT». CyneOHas npakTHKa Mo BOIPO-
caM 3aKJIFOUCHUS JOTOBOpa TAKMMH CIIOCO0aMU HaXOJUTCS Ha CTaIuH
(hopMHUpOBaHHSL.

[MocraBmuk MHGOPMAIMOHHBIX YCIYr OOBIYHO IMPEIOCTABIISET
BaM IporpaMMHOe oOecrieueHue B (opMme JIMIEH3Uid, U 3TO 3arpa-
rHBaeT 00JIACTH KOHTPAaKTa M aBTOPCKUE MpaBa 00EUX CTOPOH KOH-
TpakTa. ABTOPCKOE MPaBO B 3TOI CHTyaIlMU OOJIbILE HANIPABICHO HA
MO3HUIIMIO aBTOpa / CO3/aTelisi IPOrpaMMBbl IPOTHUB TIPaB MOJIb30BaTe-
Js. ABTOPCKOE MPABO HANPABJICHO HA KOHCOIUAAIIMIO KOHTPOJIS HaJl
UCIIOJIb30BAaHUEM MPOTPaMMbl B KOMMEPYECKUX WIIM JPYTUX LEJsX,
C OJIHOW CTOPOHBI, U, C IPYrod CTOPOHBI, HA TOCTHKEHHE OajaHca
¢ OOILIECTBEHHBIMU MHTEPECAMH TIPH PACIPOCTPAHEHUH ITPOTPAMMBI.
CJI05KHO TOBOPHTH O PABEHCTBE OPYKHUS, TAK KAK OHO MOJpa3yMeBaeT
HaJIMYKMe JIEMEHTa KOHTPOJIS CO CTOPOHBI aBTOpa / CO3JaTels Mpo-
rpaMMBbl, KOTOPBIi IPEAOCTABIISET CIEHUATBHOE Pa3peLICHUE WU JIH-
LEH3UI0. B TO ke Bpemsi aBTOPCKOE MPaBoO MPU3HAET OOIECTBCHHBIN
MHTEpEC, MO3BOJISISL PACIPOCTPAHCHUIO TPOrPaMM CTUMYJIUPOBATH
MHTEIUIEKTYaJIbHbIC U TBOPYECKUE WHHLMATUBBL. Ha mpaktuke mpu-
MEHEHHE TIOJIOKEHUI 00 aBTOPCKOM TIpaBe HEe BCEra COOTBETCTBYET
OXXMIIAHUSIM TOJIb30BATEIsl U aBTOpa / CO3/1aTeNs MPOrpaMMbl, MOd-
TOMY CTOPOHBI MPUOETAIOT K MIOMOIIH JOTOBOPHOTO PEryIHPOBAHHS,
KOTOPOE MOKET MaKCUMAJIbHO 3aIUTUTh UX HHTEPECHI, BBITOIHO CTO-
pOHaM IPH UCIIOIb30BAHUH POIPAMMHOT0 00eCTICUeHNSI.

JloroBopHOe TpaBoO MO3BOJISIET CTOPOHAM COTJIACOBBIBATH YCIIO-
BUSI, KOTOPbIE MOTYT OBITH 0OJice MM MEHEe CTPOTHMH, YeM Te, KO-
TOpbIC YCTaHOBJICHBI aBTOPCKUM IpaBOM. B cutyaruu ¢ mporpamm-
HBIM 00ecIieueHneM TPYIHO CKa3aTh, Kakas CTOpOHa OyaeT Haubosee
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ysI3BUMA: TI0JIb30BaTElb MM MOCTAaBIIUK MIPOrpaMMHOIO obecreue-
Hus? TlocTaBUIMK MOXET HaBS3bIBATH I0JH30BATENIO0 HEBBITOIHBIC
YCIIOBHS, ITOJIb30BATEIIb MOKET OTKA3aThCsI OT JOTOBOPA U 3aKIIIOUUTh
HOBBI C IPYTUM MOCTABIIMKOM. A OTKAa3aBIIHCH OT TOJIOKEHUHA 00
ABTOPCKOM TIpaBe, MpOBaiiep MOXKET MOCTPaJaTh OT TOI'O, YTO €ro
mporpaMMa He OyJeT 3alluIleHa aBTOPCKUM TPaBOM, a JOTOBOPHOE
npaBo 0oJiee CBOOOHO B BBIOOPE MOJ0KEHUH cTOpoHamu. '’

B CILA npaBoBbIe OTHOLICHUS 110 CO3AAHUIO / Pa3BUTUIO KOMITBIO-
TepHON MH(POPMALNH, TPAH3AKLHUIM, CBSA3aHHBIM C KOMIIBIOTCPHBIMU
[IPOrpaMMaMHU, HHTEPHET-KOHTPAKTaM, TPaH3aKLUsIM 00pabOTKH 1aH-
HBIX U T.J1. OHU perynupytorcss EauHbiM 3aKOHOM O TpaH3aKIHsIX C
kommnbrotepHoii nHdopmanueit 2000 rona (UCITA) (nanee — Enunblii
3akoH CIIA)... DT0T 3aK0H 3aMeHseT psij nojoxkeHuit Ennnoro kom-
MEpPYECKOT0 KOJEKCa, KOTOPbIE MPUMEHSUINCH PaHEE U BIIOCIICACTBUH
ObUIN BBIAEIICHBI B OTAEBHBIN 3aKOH 32 UX CIICHU(UKY.

HekoTtopsie THITBI IPOrPaMMHOT0 00€CIICUEeHHsI MOKHO yTHIIN3HU-
POBaTh MOCPEICTBOM CJEIKU KYIUIA-TIPOJIaKHU, HAIPUMEp, TIPU TPO-
naxke CD / DVD, kotopslii OyJieT cojiepkaTh IporpaMMHOe obecre-
yeHue. Takol B OTUYXKICHHS TPOTPaMMBI B JIMYHOE TOJIH30BAHHE
MO>KHO pacCMaTpUBaTh KaK MIPOJAXKy aKTHBOB.

BoszHukaer Bompoc, MOXKHO JIM CUMTaTh HPOTrpaMMy TOBapHOM?
IToaxonpl pa3HBIX TOCYAAPCTB K 3TOI po0iieMe CYILIECTBEHHO Pa3iiu-
yaroTcs. B eqmHooOpasnom 3akone CIIIA deTko ykazaHO, YTO «KOM-
npl0TepHas WHGOpMAaINUsDy HE SBISETCS TOBAPOM B COOTBETCTBHH C
9THM 3aKOHOM. B BenukoOpuranuu, ¢ qpyroil CTOpOHBI, KOMIIBIOTEP-
HBIE IPOTPaMMBbI MOTYT pacCMaTpUBAThCS Kak TOBAp, U, CIIE0BATEIIb-
HO, CBSI3aHHBIC C HUMM OIepaluu OyIyT peryJIupoBaTbcs 3aKOHOM
0 KyIuie-ipoaaxke ToBapoB 1979 roma. XoTs MOCTAaBIIUKY MPOTpaMM
ObUTO OBl erle OoJiee BBITOJHO 3aKIIOYUTH JIMIIEH3UOHHOE COTJIalie-
HUE, IIOCKOJIbKY MOJIb30BaTeN0 OY/IET pa3penieHo OorpaHuYeHHOe UC-
M0JIb30BaHUE MPOTPAMMBI, U MIPaBO COOCTBEHHOCTH Ha MPOTpaMMy He
Oyzer nepenano. B Poccun paszpabarbiBaroTcsi MOAXOAbI K KOHTPAK-

7VenoBUsT M TIONIOXKECHUSI 3AlUTHl NPaB MOKymarens [DIeKTPOHHbIN
pecypc]. — Pexxum nmoctyma: URL: https://sale. aliexpress. com/ru/__pc/
MFO06DxusiL. htm?spm= a2g0o. ams_81407. j9allab. 1.710671Aa71Aawk.
([ara obpamienus 27.10.2020).
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TaM Ha MPOrpaMMHOE 0OecledeHue, 1, KaKk U B IPYTUX CTpaHax, Hau-
OoJiee MOMyJISIPHBI JTULIEH3UOHHBIE COTIIALICHUSI.

3axnroueHue 1oropopa B IHTepHETe — HOBOE ABJICHHUE [T TIOJb-
30BarTelied, TPEUIEpOB, IPABOOXPAHUTEIBHBIX OPIaHOB U IIHMPOKOM
oOmecTBeHHOCTH. IHTEpHET Kak HOBast cpella MEHSIET 3TaIlbl 3aKJII0-
YEeHHUS! U caMO OTHOILEHHE K JI0roBOpy. Bce 310 roBoput o HeoOxo-
JUMOCTH TEOPETHYECKOH MPOPaOOTKM IaHHBIX BOIIPOCOB U BHECEHHS
COOTBETCTBYIOIIMX U3MEHEHUH B 3aKOHOAATEIbCTBO; OO 3TOM CBHIE-
tenbcTByeT npaktuka CIIA, Poccun u crpan Esponsl. Hayunas oc-
HOBa U 00y4eHue Hu(HPOBOMY 3aKOHOJATEIBCTBY ITOMOTYT N30€KaTh
HEOJHO3HAYHOI'O OTHOILECHHS K TOW UM MHOM MPaBOBOH CTPYKTYpE,
cOpPMHUPYIOT MPABOBOE MBILIIICHHE U YCTOHUUBYIO MPAaBONPUMEHH-
TEJILHYIO U CYICOHYIO PAKTUKY 10 Psily BOIIPOCcoB. UTo KacaeTcs pe-
TYJIMPOBAaHHS HOBBIX MHTEPHET-TEXHOJIOTHH, TO OOJIBIINHCTBO CTPaH
MHUpa HaxOATCS Ha OJHOM ypoBHE; B To xe Bpems ¢opmupoBaHue
MOJIECJIBHBIX 3aKOHOB B PAMKAaX MEXKIyHapOIAHBIX OpraHU3aluil ypo-
CTHJIIO OBl M YCKOPHJIO MpoLecc GOpMUPOBaHHS HALTHOHATBHOTO 3aKO0-
Hojarenascraa. '’

HoBrle cioco0bl 3akioueHust A0roBopoB B MHTEpHETE yxKe mu-
POKO PACIPOCTPAHEHBI, XOTS € FOPUIUYECKON TOUKH 3PEHHS OHU OCTa-
FOTCSI MAJIOU3BECTHBIMY U HEJJOCTATOYHO peryiaupyeMbimu. [1oatomy
B HACTOSALIEE BPEMsI OYEHb BAXKHO 3AJI0KUTh IIPABOBYIO OCHOBY UL
peryJIupoBaHus JOTOBOPHBIX OTHOLIECHU! B IHTEpHETE KaK HOBYIO.
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(rocysapcTeHHoro TexHonornyeckoro yHupepcmrera)
HayuH. pyk. souent TAMTOBA J1. X.-M.

COBEPLUEHCTBOBAHWE MNMPABOBOTO
PETYAVIPOBAHWS MEXAHN3MOB SAKAKOYHEHWY
AOTOBOPOB B CETA «MHTEPHET»

Z[aHHaﬂ CTaThsl IIOCBAIIICHA HeO6XO,I[I/IMOCTI/I COBCPIICHCTBOBA~

HUS 3aKOHOJATENILCTBA 110 3aKJIIOUYEHHIO J0roBopoB B cetu «MHTepHeT»
BCJICJICTBHE pPAa3BUTHUS TEXHOJOTMH W HEMOJIHOTHI PEryJIHUpOBaHUS.
PaccmarpuBaeTcst BOIPOC 3aIlUTHI ¢1a00i CTOPOHBI B NMPOLECCE 3aKIIIO-
YeHHUs JIOTOBOpa. ABTOp TpeayiaraeT AOMOTHHUTH | pakJaHCKUI Komekc
Poccuiickoit denepanyu MoIOKEHUSIMHU, YCTaHABIUBAIOIIUMU 0COOEHHO-
CTH 3aKJIIOYEHUS TPaKAaHCKO-TIPABOBBIX JOTOBOPOB B ceTH «MHTEepHeT»
B LIEJISIX Pa3BUTUS CTAOMIBHOCTH TPaXTAHCKOTO 000poTa U obecredeHus
MPaBOBOM ONPEIECICHHOCTH.

KaroueBrble ciioBa: cethb ((I/IHTepHeT», JICKTPOHHAs1 TOPIroOBJIs, IPpaxK-

JAHCKOE MPaBO, TPAH3aKUUH B ceTH VIHTepHET, (OPMBI DIEKTPOHHON TOP-
TOBJIY, FPAXIAHCKOE 3aKOHOATENBCTBO.

DULAEV A.B., GAITOVA L.KH.-M.

IMPROVEMENT OF LEGAL
REGULATION OF MECHANISMS FOR CONCLUDING
CONTRACTS ON THE INTERNET

This article is devoted to the need to improve legislation on the

conclusion of contracts on the Internet due to the development of
technologies and incomplete regulation. The issue of protecting the weak
side in the process of concluding a contract is considered. The author
proposes to Supplement the Civil code of the Russian Federation with
provisions that establish the specifics of concluding civil contracts on the
Internet in order to develop the stability of civil turnover and ensure legal
certainty.

Keywords: Internet, electronic Commerce, civil law, transactions on

the Internet, forms of electronic Commerce, civil legislation.

B pOCCI/If/iCKOM 3aKOHOAATCIILCTBE OTCYTCTBYCT CIICLHUAJIBHOC

MMpaBOBOC PCTYJIUPOBAHUC 3AKIIHOYCHHA T'PAKIAHCKO-IIPABOBBIX 10-
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roeopos cetu «HMHTepHeT». [JoroBopsl, 3axirodaeMmsle B cetu «n-
TEPHET», HOAUYUHSIIOTCS OOLIMM ITOJIOKEHHUSM O MOPSAKE 3aKII0USHHS
JIOTOBOPOB.

IIpu 3aknroueHun KOroBopoB B ceTu «HHTEpHET» B HErO 4acTo
BKJTIOYAIOTCS] HEBBITOJHBIE YCIOBUS, HAa KOTOPBIE ci1adas CTOpPOHA J10-
roBOpa He UMEET BO3MOXKHOCTH IOBIIUATh, U BBIHYKJIEHA COTJIACUTh-
Csl HA HUX.

B cBsi31 ¢ U3710’)KEHHBIMH BBIIIE OCOOCHHOCTSIMH MPEICTABIISETCS,
YTO IIPABOBOE PEryJIUPOBAHUE 3AKIKOYECHUS JTOrOBOPOB B ceTh «lH-
TEpHET» JIOJDKHO OCYILECTBISITHCS Ha OCHOBE OajlaHCca MPUHIIMIIOB
CBOOOIBI IOTOBOPA, JOOPOCOBECTHOCTH M HENOMYCTUMOCTH 3JI0YTIO-
TpeOJIeHUS IPABOM.

Ocoboro BHMUMaHUS TpeOyeT MMEHHO BOMNPOC 3alUThI CclIaboi
CTOPOHBI B IIPOLIECCE 3aKIOYEHUS JOr0BOPa.

Taxum oOpazom, ans obecrieyeHrs: MPUHLIMIIA PABEHCTBA y4acT-
HUKOB TPayKIaHCKO-TIPABOBBIX OTHOILIEHUH TPeOyeTCsl BO3IOXKUThH Ha
KOHTpareHTa 1o JOrOBOPY JAOMOJHUTEIbHbIE 00s3aHHOCTU. Benp B
TEKyLIel CUTyaly B OOJIIIMHCTBE CIIy4aeB BOJICH3bsBICHUE Caboi
CTOPOHBI, HAIIPABIIEHHOE HA 3aKJIIOUYEHUE TPAXkKIaHCKO-IIPAaBOBOrO J10-
rOBOpa, MOXKET BBIPA3UTHCS TOJIIBKO ITOCPEACTBOM LIEIUKA MBIIIBIO 10
KJIABHUILIE «sI COTJIACEH», YTO HE MPE/ICTABIACTCS T0CTATOYHbIM. '

C 9T0H 1enpio noTpedyeTcs MOWTH Ha ONpeAeiIeHHbIE OTpaHrye-
HUS cBOOOIBI 1OTOBOPA. DTO MPEACTABIISETCS AOIYCTUMBIM C YYETOM
toro, uro ['paxnanckuii kogexc Poccuiickoii deneparnuu moapoOHO
peryiupyer NopsAoK 3aKIOYEHHUs JOr0OBOPA MEXAY CTOPOHAMH HE
TOJIBKO € IMTOMOILBIO TUCIO3UTUBHBIX, HO U UMIIEPATUBHBIX HOPM.

IIpu 5TOM B I0pUAMYECKON JINTEPATYPE OTMEYAETCA, YTO 3ALLUTA
crnabeiinieit (cnadoil) CTOPOHBI SBIAETCSI OJHON U3 JAOMYCTUMBIX Lie-
Jell orpaHrYeHusi CBOOOIBI oroBopa.’”’ YkazaHHas 3amuTa ciaaboi
CTOPOHBI HAUUHAETCA CO CTAJUU 3aKJIFOUYEHHUs JOI0BOpa U 3aBEpLIACT-
Cs1 €ro UCIOJIHEHUEM U OTBETCTBEHHOCTBHIO 33 HAapYLICHUE.

3ammra c1aboil CTOPOHBI HEOOXOMMa, MOCKOJIBKY KOHOMHUYE-

199 AjipanersiH H. A., Ky3uenos A. A., Tlaceko A. O. ['paxknaHcKo-mpaBo-
BOE PErypoBaHie TOBAPOB U yCIyT B HHTepHeTe // COLHanbHO-MONMUTHYC-
ckue Hayku. 2016. Ne4. C. 157-160.

20 Bparunckuit M. W., Butpsiackuit B.B. JloroBopHoe mpaBo. OOriue
nonoxenusi. Kaura 1. 3-e usn., crepeorun. M.: «Craryt», 2001. C. 87.
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CKas ¥ IOpHIUYecKas cBoOOa 3aKII0UEHHS T0OTOBOPOB YaCcTO HE CO-
BIAJIAET.

B kauecTBe 1enu MpaBONPHUMEHEHUS 3allUTa CIadOW CTOPOHBI
TaK’ke BblieNeHa B noctaHoBieHnu [Inenyma BAC PO ot 14.03.2014
Ne 16 «O cBoboze moroBopa U ee mpenenaxy.

[Ipu 5TOM OTMEuaeTcsl, 4To UCXOAA U3 Lielel 3aKOHOJaTeIbHOIO
peryaupoBaHusl OrpaHHueHHE CBOOOJBI IOTOBOPA OHO HEOOXOIMMO
JUISL 3aIIUTHl OXPaHsIEeMbIX 3aKOHOM HHTEPECOB caboil CTOPOHBI J10-
roBOpa, TPETHUX JIUILI, TyOIMYHBIX HHTEPECOB WIIN HEOMYILICHHS TPY-
0oro HapyleHHus OajaHca HHTEPECOB CTOPOH.

B T0 e Bpems cB00Oa IPUHSTHUS PELLICHUS O 3aKIIOUCHUH WU
HE3aKJIIOYEHUH J0rOBOpa SIBISIETCS BaXKHBIM 3JIEMEHTOM aBTOHOMMH
BOJIY JIMIIA, 0COOEHHO €CJIM 3TOT IOTOBOP OTHOCHUTCS K KATETOPHH J10-
TOBOPOB TpucoeauHeHus. Eciu nMes BO3MOYKHOCTb OTKa3aThbCs OT
3aKJIIOUEHHS JOTOBOPA Ha YCIOBHSIX, C KOTOPBIMHM OHO MOTJIO pe/Ba-
PHUTENBHO 03HAKOMUTHCS, JIUIIO0, TEM HE MEHEE, TIPOIOJIKHIIO MTPOLECC
3aKJIIOUEHHS JOrOBOPa, UMEET MECTO HAIMYUE AEHCTBUTEIBHOTO BO-
JIEU3BSIBICHUS C €T0 CTOPOHBI HA 3aKJIIOYEHHE TaKOTo JOTOBOPA.

B nmpaBonpuMeHNTENBHOM TpaKTHKE OTMEYAETCsl HaJIMYue pa3Ho-
00pa3HBIX MEXaHU3MOB 3aKIIOUEHUS TPaXKIaHCKO-TIPABOBBIX JIOTOBO-
poB B cetu «HTEpHET» C pa3TuUIHBIMU OCOOCHHOCTSIMH.

Bwmecre ¢ Tem nmopsaoK 3akiI0YeHHs AOrOBOpOB B ceTH «HTep-
HET» JJIs1 3aIIUTHI cl1aboi CTOPOHBI B JOTOBOPE IIPH HAIMYKHN Bapua-
TUBHOCTH TpeOyeT NOHKHOTO eIMHO00pasns ¥ IPaBOBOIl onpeiesieH-
HOCTH.

Kpome Toro, n3 KOHCTUTYLIMOHHBIX IPUHLIUIIOB PABOBOIO I'OCY-
JIapCTBa, CIIPaBeIJIMBOCTH U PABEHCTBA BCEX MEPE]] 3aKOHOM U CYJIOM
BBITEKaeT OOpallleHHOE K 3aKOHOAATEN0 TPeOOBaHHUE ONpEaesICHHO-
CTH, SICHOCTH, HEIBYCMBICJIEHHOCTH IIPAaBOBOW HOPMBI U €€ COIJIaco-
BAHHOCTH C CHCTEMOW JIEHCTBYIOLIEr0 MPAaBOBOTO PETYJIUPOBAHUS.
[To cMbIcy TpuBenEHHON MTPABOBOM MO3UIUH, H3N0keHHON KoHCTH-
tynnoHHbIM Cynom Poccuiickoit ®enepanun B [loctaHoBIeHNH OT 6
anpeins 2004 roga Ne 7-I1, npuHUMaeMble UM 3aKOHBI TOJDKHBI OBITH
OIpe/IeTICHHBIMH KaK MO COAEP)KaHUIO, TaK W MO MpeaMeTy, Leln U
00beMy JCHCTBHSL, a TPaBOBbIE HOPMBI — CPOPMYITUPOBAHHBIMH C J10-
CTaTOYHOH CTENEHbIO TOYHOCTH, MTO3BOJISIONIEH IpaskiaHuHy coo0pa-
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30BBIBATH C HUMU CBOE MOBEJECHUE, KaK 3alIPEIICHHOE, TaK U JO3BO-
JIEHHOE.

HenonsTHOE ¥ MPOTUBOPEYUBOE IPABOBOE PETYIMPOBAHUE IIO-
pOKIaeT MPOU3BOJIBHOE IIPABOIPUMEHEHUE, HApyLIAOLIee 3TU KOH-
CTUTYLIMOHHBIC IPUHLUIIBL."!

Koncrutynnonnsiii Cyn Poccuiickoit deaepanuu B CBOMX pe-
LIEHUAX HEOJHOKPATHO YKa3blBajl, YTO HEOIPEIEICHHOCTb COIEp-
YKaHUSl IPAaBOBOM HOPMBI HE MOYKET OOECHEeUHTh ee eInHO0OpasHoe
[IOHUMAaHUE, MOPOXKAAET MPOTUBOPEUYUBYIO IPABOIPUMEHUTENIBHYIO
MPaKTUKY, OcTa0IsIeT rapaHTHX 3alIUThl KOHCTUTYLIMOHHBIX TpaB H
CB00O/], MOXKET MPUBECTHU K MPOHU3BOIY H, CIEI0BATEIHHO, K HApyIlIe-
HUIO NIPUHIUIIOB PABEHCTBA, & TAKXKE BEPXOBEHCTBA 3aKOHA; CAMOIO
o cebe HapylIeHs TpPeOOBaHHS ONPEeICHHOCTH PaBOBOH HOPMBI,
BJIEKYLEE €€ IPOU3BOJILHOE TOJIKOBAHKE IIPABOIPUMEHUTEIIEM.

B mensix pa3BUTHS CTaOMIBHOCTH IPaXXJAaHCKOTO 000poTa 1 0be-
CIie4eHus paBoBOH onpeaeneHHocTy ['paxknanckuil kogeke Poceuii-
ckoi dexepannu MpeaaracTcs JONOJHUTD MTOJIOKEHUSIMU, YCTaHAB-
JUBAIOIIMMHA OCOOCHHOCTH 3aKIIIOYEHHUS TPaKAaHCKO-IPABOBBIX J0-
rOBOpPOB B ceTH «/HTepHET», B TOM YHCJIe MPEyCMaTPUBAIOIINMHE: "

YcraHoBieHrE Pe3yMIIMK HanpaBieHus: oepThl B OTHOLICHUT
CTOPOHBI, pa3MELIAOLIEH MIPEIJIOKEHNST TOBAPOB WU YCIYI B CETH
«MHTEpHETY», BMECTO MPEIIOKEHHUS AeTaTh O(EepThI;

YcranoBneHne 0053aTeIbHOCTH aBTOMATUYECKOTO yBEJOMIICHUS
[IpU TIOJTy4eHHH oepThl U aKIenTa;

O06513aTeNbCTBO YKa3bIBAaTh MECTOHAX0XKIEHUE CTOPOH, OCOOCHHO
IIPY HECOOTBETCTBUU UMEHHU JJOMEHA CTPAHE HAXO0XKICHUSI KOHTPareH-
Ta;

HeB03MOKHOCTB BBIpaKEHUS COIVIACHS HA 3aKJIFOUEHUE TPaXKIAH-
CKO-TIPaBOBOT'O JI0TrOBOpa B ceTH «MHTepHEeT» 0e3 TONHOH «IIPOKPYT-
KW» TEKCTa JOr0OBOPa JO KOHILIA;

O06s13aTeNbHOCTh 00ECTICUEeHUS] COXPAHEHUS! TEKCTa TI'pa)kaaH-
CKO-IIPABOBOI0 JOTOBOPA, 3aKJIF0YAEMOro B cetu «HTepHeT»;

201 Tembsinerr M. B., Exun B.M., XKaposa A.K. IIpennpunumMarenbckast
nearenbHOCTh B cetd HTepHer: Monorpadus. M.: IOPKOMITAHU, 2014.

22 P udopmarmonnoe mucbMo [pesuaunyma BAC PO ot 5 mas 1997 .
Ne 14 «O630p mMpakTHKH paspelieHus CIOPOB, CBSI3aHHBIX C 3aKITIOYCHHEM,
HU3MEHEHHEM U PACTOPIKEHHEM JJOTOBOPOBY.
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ObecnieyeHre TEXHMYECKOH BO3MOXKHOCTH MCIIPABICHHS TEXHU-
YEeCKHUX OIIMOOK MOce 3arnoiHeHns: HHQopMauu, He0OX0IMMOH IS
3aKJIIOUEHHS I0T0BOPa;

Bo3MmoXHOCTD BapuaTHBHOTO BbIOOpa psifa MOJOXKEHUH H0ro-
BODA;

O06s13aTeIbHOCTD YKa3aHHUsI MECTa UCIIOJIHEHUS I0TOBOPa;

O06s13aTeNbHOCTD YKa3aHHs MOJACYAHOCTH B Cllydae BO3HHKHOBE-
HUS CIIOPOB M pa3HOTJIaCHH MO NCIIOJHEHHIO JOTOBOPOB.

[Ipu >TOM mpeanaraeTcss yCTaHOBUTh HUYTOKHOCTD 3aKJIIOYEHUS
JOrOBOpOB B ceTh «MHTepHeT» ¢ moTpeOuTeNnsIMu B HapyLLICHUE BbI-
IIeyKa3aHHBIX TpeOOBaHMii. "

B 10 xe Bpems ycTaHOBIEHHE O0S3aHHOCTH Pa3MELIEHHUSI COOT-
BeTCTBYIOIEH nHpopmauun B cetu «VHTEpHET» HE NOKHO HaKia-
JBIBAaTh HEpa3yMHOE OpeMsi Ha CTOPOHBI KOMMEPUYECKHX JO0TOBOPOB,
YTO HE MOJPa3yMeBaeT OTKa3 OT YCTaHOBJIEHMs B I'pakJaHCKOM KO-
nekce Poccuiickoit depepaiu COOTBETCTBYIOIMX TPEOOBAHHIA.
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MNPABO COBCTBEHHOCTU
HA HEABVDKNMOE NMMYLLECTBO: TPOBAEMA
OMNMPEAEAEHWS TTPABOOBPA3YIOLEIO
IOPUAMHECKOTO OAKTA

PaccmarpuBaercst mpoGiemMa OIPEACICHHs MOMEHTa epexoaa mpa-
Ba COOCTBEHHOCTH Ha HEJBIKMMOC HMYIIECTBO HA OCHOBAHHMHU JIOTOBOpA
KYIUTA-TIpOJaKH. J[enaeTcst BBIBOI O TOM, YTO B JACHCTBUTENHLHOCTH Mpa-
BO MOKYIATeNsl HEABIKMMOIO MMYIIECTBA C MOMEHTA HCIOJHEHHUS 00s-
3aTeNILCTB 110 JI0TOBOPY, HO 10 TOCYIAPCTBEHHOW PETHCTPALMHU IIepexoia
npaBa SBISETCS MPABOM COOCTBEHHOCTH.

KiroueBble clioBa: 0roBOp KyIUIH-MPOJAXKH; 3€MEIbHbIH y4acTOK;
IePEeX0J1 IpaBa COOCTBEHHOCTH.

ZASEEVA M. V., GAITOVA L.KH.-M.

OWNERSHIP OF IMMOVABLE PROPERTY:
THE PROBLEM OF DETERMINING
THE LAW-LEGAL FACT

The paper deals with the problem, determine the moment of transfer
of ownership of immovable property on the basis of the contract of sale.
The author concludes that in reality the right to property of the buyer from
the date of fulfillment of obligations under the contract, but before the state
registration of rights is the right of ownership.

Key words: contract of sale; land; transfer of ownership.

BOHpOC OMPEACIICHUS MPABOBOTO CTATyCa NMOKYIATC/IsI HCABUXKU-

MOTO UMYIIECTBA B TIEPHOJI C MOMEHTA TIepe/lauid eMy HEeJIBHIKUMOTO
MMYIIECTBA U JI0 PETHUCTPAINH TIepeaadu eMy MpaBa COOCTBEHHOCTH
aKTyaJICH B HAITMOHAJIIBHOM 3aKOHOJATEILCTBE B TCUCHUE JITUTCIHLHO-
ro BpemeHH. [1oTBITKE BCECTOPOHHE OMUCAThH BBIMICYKA3aHHYIO TIPO-
0JIeMy U MOUCK IyTeH ee PeIIeHUs] HEOHOKPATHO MPEIITPHHUMAIIHCH
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B JIOKTPHHE BHYTpEeHHero mpapa.’” OmHako BONPOC MO-NIPEKHEMY
OCTAeTCsl HEPEIIEHHBIM: B KAKOW MOMEHT BPEMEHHU WIIH C KaKUM Jeii-
CTBHEM IOKyIaTeJb CTAHOBUTCS BIIAJIENbLIEM 3€MJIH, a POJIaBel] Ie-
pectaet ObITh TAKOBBIM?

Hecmotpst Ha TO, 4TO JEHCTBYIOLIEE 3aKOHO1ATEIBCTBO HE COLEP-
JKUT OIUCAHMsI COAEpkKaHMUA U CYIIECTBEHHBIX MpaB MOKYMAaTels Ha
HEJBM)KMMOE UMYILECTBO B MIEPHO]] C MOMEHTA MOCJIeHEN nepeaun
MOKYMATENI0 0 PETUCTPALMU MepeJauu B TpeOyeMblil epro/, TIOKY-
raTeslb UMEET Psii Mep BO3MOKHOT'O MOBEJIEHUS B OTHOLIEHHUH Tepe-
naHHbIX emy Bemel. [1o cnpaseqnmusomy 3ameuanuto H. FO. Illemero-
Ba, «OJIHO W TIPaBO Ha OAHO HE MOTYT OBITh AHTATOHUCTHYECKUMH T10
OTHOILICHUIO IPYT K APYyry».2*

I. ®@. HleprieHeBrY BBLABHHYJ MPEINOJIOKEHHE, YTO MPAaBoO co0-
CTBEHHOCTH MPHHAICKUT (PAKTUIECKOMY BIIAACIbIy KaK ABHKHMO-
o, TaK U HeJBIKMMOTO uMymiecTBa.’ CrieoBaTenbHO, (akT Biaje-
HUS HEIBWYKMMOM BeIl[bl0, OCHOBAHHOW Ha 3aKOHE, HEM30EKHO MpH-
BOJMT K BOZHUKHOBEHHIO MPaB Ha €€ BIIaJeblia.

OnwuceiBas cUTyalMIo ¢ MoKynareaeM HeaBwkumocty, E. Huku-
(hopoB OTMEYAET, UTO IMOKYIaTelb HEABMKUMOCTH BIaJIeeT MpaBaMu
COOCTBEHHOCTH, KpOME IpaBa Ha Bewiby».””” Kak cripaBeainBo yKasbl-
BaeT B.A. benos, ecian abcomoTHOE CyOBEKTHBHOE MPABO HA BEIIb
COJEPKUT MPaBO COOCTBEHHOCTH, TO 3TO CYOBEKTUBHOE MPaBO COO-
CTBEHHOCTH.

Ecnu dakt nepenaun npas Ha BIaJCHUE U MOJIb30BAHUE BELIbIO
IIpHU TIepeade 3eMeJIbHOr0 ydJacTKa MOKYIATeNll0 OYeBUEH, TO BO-
mpoc o (akTe nmepegayy nMpas Ha MOJB30BAHUE BELIHIO OTKPBIT.

[lo obmemMy MHEHHIO, TOAJEPKUBAEMOMY CYACOHOH MPaKTHKOH,
MOKYyMaTeb He MPU3HAETCsI COOCTBEHHUKOM MPaB pacropsiKaThCsl Be-

204 X ackens0epr b. JI., PoBHblit B. B. KoHceHCyanbHbIe 1 peaibHbIe JOro-
BOPBI B rpaxkgaHckoM npase. M., 2004. C. 20.

25 ]IlemeroBa H. FO. Tlepexon mpaBa Ha HEIBIKMMOE UMYIIECTBO B POC-
cuiickoM 3akoHonarenbetBe // [IpaBo u 3koHOMuKa. 2014, Ne2. Jloctym u3
crpas.-nipaBoBoii cucteMsl «Koncynsrantlnrocy.

2] epmeneBny [.®D. Y4eOHUK PYCCKOTO Ipa)KIAHCKOTO mpasa. M.,
1911. C. 256-265.

2"Hukugpoposa E. EmE He COOCTBEHHHK, HO YK€ HEe apeHmarop //
OX-IOpucrt. 2012. Ne 6. JlocTyn u3 cnpas.-npaBoBoi cucteMsl «I'apaHT.
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MBI U3-3a TOT'O, UYTO IMMPOAABLL N0 CUX MOP COXPAHIACT I/IMYLLIGCTBO.208

HeBrbInonHeHne Kak 3aKOHOIATENIeM, TaK U CYJeOHOM MPaKTUKOM I10-
KyTaTessi HeIBIKUMOT0 MMYIIIECTBA IIPaB PACIIOPSKATHCS BEIIHIO HE
YUUTBIBAeT crenuduueckue (pusndeckue CBOWCTBA, NPUCYILUE 3€-
MEJIBbHBIM Y4acTKaM.

Kak ormermim @. A. bpokrays u 1. A. Ddpon, «i1roboe neiictBue,
Kacaroleecsi UCIOJIb30BaHMs 3eMEJIbHOT0 yyacTKa, BIeueT 3a coboi
00s13aTeNIbHOE U3MEHEHHE IMOCIIETHET0, MOCKOJIbKY ero (pu3ndecKue
CBOMCTBa HEU30EKHO TPAHC(HOPMHUPYIOTCS U MOTYT MIPHUBECTH K pa3-
PYIIEHUIO Bemei.2”

W3MmeHeHuns, NPOUCXOAAIUE NPH TIOIB30BAHHM 3EMENBHBIM
YYacTKOM, BJIMSAIOT HE TOJNBKO Ha (PU3MUYECKHE CBOMCTBA BEILH, HO
1 Ha ee MPaBOBOM pPeKUM, TO €CTh Ha COJAEp)KaHUE BJIACTH MOpsAKa.
Ecnu mokynarenb MOCBIIKK J0 PETMCTPAllMM MpaB Ha BO3BEJCHME
00BEKTa, TO MEX]Ty MOCIEAHUM U 3eMEIbHBIM Y4aCTKOM BO3HHKHYT
KakHe-IM00 MPaBOOTHOLIEHUS, KOTOPbIE, OUEBUAHO, U3MEHST IIPABO-
BOM pE&XHM 3€MIIH, TO, KaK MPaBWIO, MOTEHIUAIBHOE OTUYKICHHE
00BEeKTa IPUBOIHUT K IKCIIPONPHALIMK 3eMIIH ¥ Ha000poT.*!”

CTouT OTMETUTH, YTO MPABO MOKYMATENs 3€MEIbHOI0 y4acTKa Ha
MIPOBE/ICHHE aKIMH 110 €ro Pa3BUTHIO J0 PErHCTpaluy epeaayu rnpa-
Ba COOCTBEHHOCTH MOATBEPKIACTCS CyAeOHON MPaKTUKOM.>!!

Bonpekn pacrpocTpaHeHHOMY MHEHHIO, YTO TOKYIIATENb HE B CO-
CTOSIHUM PacHopsKaThCs BEIIBIO, IEPEJAHHOMN TPOJaBIOM IO UCTIOJ-
HEHUIO JOT0BOpa KyIUIU-TIPOIaXkKH 10 FOCY1apCTBEHHOM perucTpanuu
nepeiady 1pas, B HEKOTOPBIX CIydyasx MOKyHaTelb MPU3HAETCS HE B
COCTOSTHUM BOWTH B HEIBHXKMMOCTB B IPAXKIAHCKOM 000pOTe.

B uacTHOCTH, OTCYTCTBHE aKTa IOCYAAPCTBEHHON PErUCTPALUU

2% TJocranosienune ®AC Bonro-Bstckoro okpyra ot 23 Hostopst 2012 .
1o ety Ne A11-241/2012. Jloctyn u3 cipas.-nipaBoBoit cuctembl «KoHCyi1b-
taHTIImroC».

29 Aunpees FO. H. MexaHu3m rpaxxaaHcKo-1ipaBoBoit 3aumtsl. M.: Hop-
Mma: Mudpa-M, 2010. Jloctyn u3 cripas.-1paBoBoii cuctemsl «I'apant».

2TJogmmBano T.I1. HeraropHsiii uck: mpoGaeMbl TEOPUH U TMPABO-
NIpUMeHUTENbHON npakTuky // Poccuiickuit cyapst. 2010. Ne 10. Jloctyn u3
crpas.-nipaBoBoii cucteMsl «Koncynsrant-Ilmocy.

21 Pertenrie ApoutpaxxHoro cyaa CBep/IoBCKoi obnactu ot 3 jaexabps
2012 r. mo aemy Ne A60-26639/2012. locTym n3 cripaB.-IIPaBOBOI CUCTEMBI
«Koncynsrantllnroc».
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MpaBa Ha BEIb JUIs OTUYXKIATEIS] HE MEIIAeT eMy 3aKIIoUaTh J0T0-
BOPBI, MPE/INONAraonie OTUYKIACHHE HEIBIKUMOTO HMYIIECTBA.
Takwvie TpaH3aKIMK MPU3HAIOTCS JCHCTBUTEIBHBIMU M HECYT COOTBET-
CTBYIOIIKE 0053aTENILCTBA,”!? UTO HEMBICIMMO 0€3 MpPU3HAHMS CIIO-
COOHOCTH TIPOJIaBIIA PACTIOPSKATHCS BEIIBIO.

IepenaBast 3eMIII0 TIOKYIATENIO, MPOAABEIl MMOATBEPIKIACT, UTO
B3AThIC Ha ceOs1 00513aTEeIbCTRA BBIMOIHEHBI, BAYKHEHIITUM U3 KOTOPBIX
SIBJIICTCSI OTKA3 OT MpaBa COOCTBEHHOCTH M €r0 Nepeiada MOKyIaTelo.
Wmest ncriomHMI 00s3aTENbCTBA IO TIEPEAAYN HEIBIKUMOTO UMYIIIE-
CTBA U OILIATHI TOKYITHOM IIEHbI, CTOPOHBI, HA CAMOM JIeJIe, OHU PEIII-
JIM CBSI3bIBAHKME OTHOIICHHS BO3HHUKIA MEXYy HUMH, TaK KaK OHH BbI-
MOJIHHJIH BCE JICHCTBHS, HEOOXOMUMBIE U JOCTATOYHBIC ISt 3TOH IIEIH.

CrenoBatenbHO, (HakT Mepefay BElld MOKYMATeTi0 BBICTYIIA-
eT B KayeCTBE aKTa, YJOCTOBEPSIOIIETO COCTOSBIIUIICS HA CTOPOHE
MpoJaBIia 0TKa3 OT MpaBa Ha BEIlb M €ro MOCICAYIOIIYIO Mepeaady
KOHTpPAreHry.

Kaxk ormevaeT A. bakapoB, «eCiid 0OIHA U3 CTOPOH YKJIOHSETCS OT
COBEPILCHUS CHCTBHI 10 PETHCTPALMK MIEPeXoia mpaBa COOCTBEH-
HOCTH WJIM BBICKA3bIBACTCS MPOTHB, TO CY/ MPOBEPSIET TOIBKO (PaKT
UCTIOJHEHHsI 00s3aHHOCTEW MpOJIaBlia 10 Mepeaade BElld U OIJIaTe
HMYIIIECTBA MTOKYIaTeaeM». >3

CrenoBaTenbHO, MTOCIE UCTIONHEHUS 00sS3aHHOCTEH 110 TOTOBOPY
MpOJaBel] M MOKYIaTeb HE MOTYT OKa3bIBaTh BIMSHUE HA PETUCTpa-
MO TIEPEX0/1a MpaBa COOCTBEHHOCTH, TAK KaK Ha 3TOM JTaIle UX BOJIS
MPUHIUITHAIEHOTO 3HAUEHUS HE MMeeT. [Ipu 3TOM OTCYTCTBHE aKTa
perucTpaIyy epexo/ia mpaBa COOCTBEHHOCTH HE OKa3bIBACT BIIMSHHE
Ha JICHCTBUTEIBHOCTH JOTOBOPA KYILIH-TIPOAaXH HEABHKUMOCTH.?'

2120030p MpaKTUKH pa3pelieHusi CIIOPOB, CBA3aHHBIX C MPUMCEHEHHEM
3akoHa «O TOCYIapCTBEHHOH PErucTpanuy IpaB Ha HEIBIKUMOE MMYIIe-
CTBO U CJIEJIOK C HUM», 0100peHHsIH [Ipesunymom ®AC Ypasiabckoro okpy-
ra 27 anpens 2007 . — URL: http://fasuo. arbitr. ru/node/1386 (nata oOpare-
Hus: 16.10.2020).

23 BankapoB A. Tsoe craHoBurcst MmouM // DXK-FOpuct. 2013. Ne9. Jlo-
CTYII U3 CIIpaB.-1ipaBoBoii cucteMsl «Koncynasrantllmocy.

24Tlocranosnenne MAC 3anaguo-Cubupckoro okpyra or 29 wuions
2011 r. mo memy Ne A45-20139/2010; ITocranosienue GAC [lanbHEeBOCTOY-
Horo okpyra ot 10 ¢espayst 2012 . Ne ©03-7077/2011 no nemry Ne AS9-
2872. loctyn u3 cnpas.-1ipaBoBoii cuctemsl «KoncynsranTtlnocy.
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Tem caMmbIM aKT perMCTpalyu Mepexoia NpaBa COOCTBEHHOCTH
SIBJIIETCS] BTOPUYHBIM U POU3BOIHBIM KOMIIOHEHTOM, B TO BpEMsI Kak
aKT MCIOJHEHUS 00s3aTeIbCTB MO Nepenade ACHET U BEIl SIBIISCT-
Csl IEPBOCTENEHHBIM U BaKHEHIIINM, U3 YEr0 MOXKHO MPEINOI0KHUTb,
YTO UMEHHO C HUM HEOOXOIHMMO CBSI3bIBATH MOMEHT BO3HUKHOBEHHS
BEIIHO-NIPaBOBOro 3(h(hekTa Ha CTOPOHE MOKyMaTesl.

Haubonee siBHO MpU3HaKK, TPUCYIINE BEIIHO-IIPABOBBIM MOCIIE -
CTBHSAM, IPOCTICKUBAIOTCS B IIepeaaye MOKynaTelto OpeMeHu Coaep-
KaHus ¥ prcka rudenu Beuy. [logoOHbIe MpaBOBbBIE SIEMEHTHI SBIIS-
IOTCSI OTHUM M3 XapaKTEPHBIX MPHU3HAKOB MpaBa COOCTBEHHOCTH (CT.
210,211 I'K P®), B oTuune OT UHBIX MPAB HA BELIH.

Takum 00pa3oM, eciu MpaBo COOCTBEHHOCTH Ha HEIBMKUMOE
MMYIIECTBO BO3HMKAeT B MOMEHT IOCYAApCTBEHHOM pETrHUCTpalui,
TO TEpexo]] pucka rudenu BemM He MOXKET OBITh OCYIIECTBJIEH [0
MPU3HAHMS TOKYIaTes] COOCTBEHHUKOM Beln. OmHaKko cyaeOHbIe
WHCTAHIMM CYMTAIOT, YTO PUCK THOENH BelM U OpeMsi COAep:KaHHs
HEABM)KMMOT0 MMYIIECTBA NEPEXOAAT K IMOKyHaTea0 B MOMEHT Iie-
peaayu eMy 3eMeJIbHOTO y4acTKa B CHIly HoioxkeHui cT. 459 'K PO,
YTO MPEJICTABIAETCS BECbMA CIIOPHBIM.

Cornacno 3ameudanuto B. A. OifreH3uxrta J1L0 NPUHUMAET PUCK
HE MPOCTO TaK, a B CUJIy TOTO, YTO 3aMHTEPECOBAHO B €r0 HECEHUH,
MOKET BIIMATh HA €r0 HACTYIUIEHHE U TOJY4YHUTh JOMOIHUTEIbHYIO
BeIrO/1y.”"> B cBeTe HM3II0)KEHHOTO BO3JIOKEHHE Ha MOKYNaTess 3e-
MEJIBHOTO y4YacTKa pUCKa IHOes Belld ¢ MOMEHTa Mepeadd emy
BlasieHus Oe3 mepeaayn npaBa COOCTBEHHOCTH BBITIISIAUT 0OJiee YyeM
HEOOOCHOBAHHBIM.

[IpaBo coOcTBeHHOCTH HaAemseT cyObeKTa HauOoJNbIICH CcTere-
HBIO IOPUAMYECKOM BIIACTH, peaqu3alus KOTOPOH 3aBUCHUT HCKIIIO-
YHUTENBHO OT €ro ycMOTpeHusi. B Hamiem ciydae HM O CBOOOAHOM
YCMOTPEHUH TpoJaBlia U TeM OoJjiee HU O KakoW HauOOJbIIeH Bia-
CTH HaJl BEIIbIO TOBOPUTH HE npuxoautcs. [lepenas Bems, mpoaasert
yTpauuBaeT abCONIIOTHOE TOCIIOACTBO HAJ MOCIEIHEH, OCHOBHBIE Tpa-
BOMOYHS1, GOPMHUPYIOIINE COAEPIKAHKE €ro Tpasa, U, KaK CIEACTBUE,
JIUIIAETCS] BO3MOXKHOCTH UX OCYILECTBIICHUS.

215 Oiirensuxt B. A. IIpoGiema pucka B rpaxkIaHCKOM rpase. Jlynranoe:
Updon, 1972. C. 78.
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TeMm cambIM ¢ MOMEHTA TIEpEIavdl HEIBUKUMOCTH BJIaJICHUE, OCY-
HIECTBIISIEMOE ITOKYaTeIeM, CTAHOBUTCSI CBOOOIHBIM OT BO3/ICHCTBHS
BOJM mpoaaBua. HempusHnanue 3a mpoaaBIioM, BCE emié CYUTAIONIM-
csl COOCTBEHHHKOM HEJBIKMMOCTH, TIPaBa Ha MPUMEHEHHUE CPEJICTB
IIPaBOBOM 3aIUTHI 00YCIIOBJICHO HE TOJIBKO OTCYTCTBUEM OTHICIBHBIX
MPaBOMOYUH, B 3aIIUTy KOTOPBIX OH MOXET BBICTYNATh, HO U OTCYT-
CTBHUEM OCHOBHOU INPEANOCHUIKH, 0€3 KOTOPOH 3amuTa npaBa (Kak u
€ro CyIIecTBOBaHHUE) HEMbICIUMA, — uHTepeca. C MOMEHTa nepeaa-
YU BELIU U MOJYYEHUS BCTPEYHOTO MPEIOCTABICHMS AJIA MPOAaBIA
JAJIbHEHNIIast Cy/1b0a HEJABMIKUMOTO MMYIIECTBA CTAHOBUTCS Oe3pas-
JIMYHOM.

JloroBop KyIUIM-NPOJaXKU 3aKJIIOUYAETCSl C LETBI0 yperyJupoBa-
HUS TIepexo/ia paBa COOCTBEHHOCTH, a HE CO3J[aHHs UHOTO CYyOBheK-
THUBHOTO MPaBa, MO3BOJIAIONIETO BIAICTh BEIIBIO.

[lomoOHast crenka HEe COJCPKUT YCIOBUH, OMOCPEIYIONUX BO3-
HUKHOBEHHE OTJEIBHOTO MpaBa BIaJCHUS BEIIbIO HA MEPUOJ PErH-
CTpaluu mepexoja mnpaBa coOcTBeHHOCTH. [IpaBomouue BnajeHus
MIEPEXOIUT TOJILKO TIOTOMY, YTO TIEPEXOHUT NPAaBO COOCTBEHHOCTH Ha
Bemlb. CrneaoBaTenbHo, B3I HA MOJIOKEHHUE MOKYIATeNs, HE MPH-
3HAOIIETOCsl COOCTBEHHUKOM, HO BJIAJICIONICTO BEIbIO, TPOTHBOPE-
YUT CYIIECTBY JOTOBOPA KYIUTU-TIPOJAXKH, TaK KaK ISl CTOPOH CHIEI-
KH C MOMEHTA UCIIOJIHEHHS OCHOBHBIX 00513aTEILCTB COOCTBEHHUKOM
BEILM JTOJDKEH MPU3HABATHCS MOKYIMATeIh, a HE MPOJaBell, OTKa3aB-
LIUICS OT YIOMSIHYTOTO MpaBa, BHE 3aBUCUMOCTH OT aKTa PErUcTpa-
LMY TIepexoa mpasa.

[ToaBoas uror, MOXKHO YTBEPXKIATh, UYTO MPABO MOKYMATENsI HA He-
JIBUKMMOE UMYIIECTBO B MEPHOJ] C MOMEHTA Tepeayu BEIIU U JI0 pe-
THCTpAIUH [IEPEeX0/ia paBa COOCTBEHHOCTH COJICPIKUT B ceOe Npu3Ha-
KH, IIPUCYIIHE UCKIIOYUTEILHO MPaBy COOCTBEHHOCTH, B CBSI3U C YeM
IIPaBO MOKYIATEN sl MOXKET OBITh PU3HAHO MPABOM COOCTBEHHOCTH.
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YOK 34
3ACEEBA M.B.,
MarucTpaHT 3 Kypca ropmpgmyeckoro ¢pakynsteta
Cesepo-KaBkasckoro ropHo-MeTanypruyeckoro MHCTUTyTa

(rocysapcTeHHoro TexHonornyeckoro yHupepcmrera)
Hayu. pyk. nouent TAMTOBA J1. X.-M.

O COAEP>XAHN MPABA COBCTBEHHOCTU
HA HEABVDKMMOE MMYLLECTBO

B crarbe paccMmarpuBarOTCsS COJCpKAaHUE IMpaBa COOCTBEHHOCTH Ha
HEJIBUKUMOCTB, c(epa MpaB COOCTBEHHMKA HEJIBUKUMOCTH B paMKax Cy-
MICCTBYIONIUX TOHSATHH COAEpKaHHs MpaB COOCTBEHHOCTH. ABTOpP MOMI-
TBEPIK/IaCT HEBO3MOKHOCTH OIPEACICHUS COJCpPKaHUs NpaBa COOCTBEH-
HOCTH Ha HEJBU)KUMOE UMYIIECTBO IMyTEM YCTAHOBJICHHUS YETKOTO Mepey-
Hsl aKIIUi COOCTBEHHUKA.

OTO BO3MOXKHO ITyTeM yCTAHOBIIEHHUSI OTpPaHUYEHUH Ha CBOOOMY ITpaB
BJIaJIeIbIa HEJBH)KUMOCTH, KOHKPETHBIX OOCTOATENILCTB, KOTOPhIE Mella-
IOT MY OCYIIECTBIIATH ONpeeeHHbIe TIpaBa IIOJHOCTHIO HIIM YaCTUYHO.

KuroueBble cjioBa: HEBIKUMOE UMYIIIECTBO, IPABO COOCTBEHHOCTH,
MPaBOMOYMS COOCTBEHHMKA, MpeIensl OCYIIECTBICHHs IpaBa COOCTBEH-
HOCTH, OTPaHUYEHHS TIpaBa COOCTBEHHOCTH, OOpEMEHEHHS HEABHKUMOTO
HUMYIIECTBa.

ZASEEVA M. V., GAITOVA L.KH.-M.

ON THE CONTENT OF OWNERSHIP
OF REAL ESTATE

The article deals with the content of the ownership of real estate, the
scope of the rights of the owner of real estate within the framework of
existing concepts of the content of property rights. The impossibility of
determining the content of ownership of real estate by establishing a clear
list of actions of the owner is justifi ed. This is possible by establishing the
limits of the freedom of the owner of real estate, specifi ¢ circumstances
that deprive him of the opportunity to exercise his separate powers, in
whole or in part.

Keywords: real estate, ownership, owner’s rights, limits of effectuation
of ownership, limitations of ownership, encumbrances of real estate.
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OCHOBHBIM TIPaBOM COOCTBEHHOCTH B cpepe HeBHKUMOCTH, 00e-
CTIEYMBAIOLIMM MHTEPECHl KaK OTAENbHBIX TPayKAaH, TaK U 00ILecTBa
B LIEJIOM, SIBJISIETCS IPaBO coOcTBeHHOCTU. Kak cyObeKTHBHOE IpaBo
COOCTBEHHOCTH ITPAaBO COOCTBEHHOCTH SIBJISIETCS] OJJTHUM M3 HanboJee
Pa3BUTHIX UMYIIECTBEHHBIX IIPaB, UTO, O/IHAKO, HE YKa3bIBAET Ha €ro
CTaOMIIBHOCTb.

OBOMIONMOHHBIN XapakTep MHCTUTYTa MMYIIECTBEHHBIX IIpaB
noguepkuBaercs B 3assienun 0. C. 'ambapoBa, KOTOpBI OTMeUal,
YTO UHCTUTYT COOCTBEHHOCTH HUKOTJa HE UMEJI TIOCTOSIHHOTO XapaK-
Tepa, 9TO MPUITHCHIBATIOCH eMy Tipeoliiagaromieit Teopueit. Hao6opor,
B €r0 HCTOPUYECKOM Pa3BUTHH, OH IMPOIIET Yepe3 MHOTHE (OPMBI,
Pa3IMYalOTCs MO CTENEHN OTPaHWYEeHNH, IPUMEHSAEMBIX K JIUIAM H B
CoJIep’KaHUH TIpaBa, KOTOpPBIe OB UM TNIPEIOCTABIEHBI, B COJEpKa-
HUH, KOTOPOE MOCTOSTHHO MEHSIETCS] BMECTE C Pa3IUUUsIMH B 00BEKTaX
coOCTBEeHHOCTH.*!®

Peopma oTHOIIEHNI ¢ HEIBHKUMOCTBIO TAK)KE OKa3bIBAET OIIpe-
JIeTICHHOE BJIMSHUE Ha XapakTep oOLIeCTBEHHBIX OTHOIICHH B cepe
HEIBM)KIMOCTH, B YACTHOCTH Ha COJIEP’KaHUE MMYIIECTBEHHBIX PaB
Ha HEJIBUKHUMOCTb.

ConepxaHue OTHOIIEHUH COOCTBEHHOCTH OMNpeAessieTcs He
TOJIEKO KOHKPETHBIMH HCTOPUYECKHMHU YCIOBUSIMH, OHO €IIE 3aBH-
CUT OT Pa3BUTHUSA HAy4YHBIX NPEJACTABICHUI O JaHHOU Kareropuu. B
TO K€ BpeMsI, HECMOTPSl Ha JOCTATOYHOE KOJIMYECTBO IMyOIMKaLuii,
MOCBALICHHBIX MIPpo0JeMe npaBa COOCTBEHHOCTH U €TO COJEp KaHUs,
WCCIIEIOBAHNS BOTIPOCOB COJIEPKaHUs MpaBa COOCTBEHHOCTH Ha He-
JBIDKUMOE UMYIIECTBO, 00beMa NpaB COOCTBEHHHKA HEJBHKUMOCTH
MIPAKTHUYECKU HE TPOBOASTCS.

B coBpeMeHHOI 0TEe4eCTBEHHOW IIPaBOBOM CHCTEME IOHSTHE U
coJiep>kaHue TpaBa COOCTBEHHOCTH TPAIUIIMOHHO OIPEeseTcsl Tak
Ha3bIBaEMOH «TpHAION MpaBoMounin» cooctBeHHuKa (cT. 209 'K PD):
3aKpEeIJICHHBIMH B 3aKOHE BO3MO)KHOCTSIMH COBEPIIICHNUS ICHCTBUIL, B
KOTOPBIX ompenensieTcs (pakTuuecKkoe rocroAcTBO Haj Belpio. [lo-
no0Has «TprUaaa MpaBOMOUHIl», OCHOBBIBAIOLIASACS HA MEPEUHCICHUH

2eTambapos FO.C. I'paxxmanckoe mpaBo. Yacte ocobeHHas. BerHoe
mpaso. M., 1895. C. 146.
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[IPaBOMOYMH BIIAJCHUS, IMOJIb30BAHUSI U PACIOPSDKCHUs, Hauboee
4acTO UCIIOIB3YeTCS YUSHBIMH U TIPH OTIPE/ICTICHUN TIOHSATHS U COJIep-
JKaHUS TIpaBa COOCTBEHHOCTH Ha HEABMIKUMOE UMYIIECTBO.?!
Hapsiny ¢ atuM, cymiecTByeT JOKTPUHAIBHBIA MOAX0J, 000CHO-
BBIBAIOIINIA HECTIOCOOHOCTh «TPUATHOM» KOHIICTIIINH B TIOJIHON Mepe
periaMeHTHpoOBaTh COAepKaHue mpaBa codcrtBeHHOCTH.?!® Tak, mo
mueanio E.A. CyxaHoBa, Mepa IOPHUAMYECKON BIIACTH OO0JIamaTes
BEIIIHOTO TpaBa OMpEeIseTcsl XapakTepom, TNpejaenamu, (opma-
MM WJIM KaueCTBOM OCYIIECTBJIEHUSA MpaBOMOUYM. «...['J1aBHOE, 4TO
XapaKTepu3yeT MPaBOMOYMs COOCTBEHHMKA B POCCHUHCKOM TIpax-
JAHCKOM TIpaB€ — 3TO BO3MOYKHOCTH OCYIIECTBIISITH UX IO CBOEMY
yemotpenuto (1. 2 ¢t. 209 I'K), To ecTh camoMy pemiats, 94To IeIaTh
C IPUHAISKAIIUM HUMYIIECTBOM, PYKOBOJCTBYSICh MCKIFOUUTEILHO
COOCTBEHHBIMH HHTEPECAMU. .. B 3TOM-TO U COCTOUT CYIIIECTBO IOPH-
IIAYECKOU BJIACTU COOCTBEHHUKA HAJl CBOEH BEIbIO».2"
JleiicTBUTENBHO, ITPaBa COOCTBCHHUKA B OTHOIICHHU BIIAJICHMS,
HCIIOJIb30BaHMS M PACHOPSHKCHUST HMMYIIECTBOM SIBJISIFOTCS OpPUCH-
THUPOM, YKa3bIBAIOIIMM HaIlPaBJICHUE OCO3HAHUs (DEHOMEHA UMYIIe-
CTBEHHBIX IPaB B I'Pa)kJIaHCKOM IIpaBe Kak HanOoJee MmoyHoro (hak-
THUYECKOTO MpaBa Ha COOCTBEHHOCTh. [IpH 3TOM OH JaeT ommobovHOe
IpeicTaBiIeHne 00 aOCOIOTHOM M HCKITIOYUTEIIFHOM XapaKTepe nMy-
IICCTBEHHBIX IPaB, KOTOPHIC HE OTPAHUYCHBI HJIM OOPEMEHEHBI.
OcymiecTBieHne KaKIO0TO CYOBEKTHBHOTO IpaBa, B TOM YHCIIE
MpaBa Ha BIAJCHUC HEABMKMUMOCTBIO, OMPEIEIISETCS MaTepHAIbHbI-
MU U MHBIMH MOTPEOHOCTSIMH M MHTEPECAMH JIUII, YJOBJICTBOPCHHE

2I"KanuykoeBa A. B. HeBIKMMOCTh Kak OOBEKT MpaBa COOCTBEHHOCTH
(BOMIIPOCHI TEOPHUHU U TPAKTUKM): JTUCC. ... KaH[. Iopu. Hayk. M., 2005; Ku-
ceneB U. A. TIpaBo COOCTBEHHOCTH TPaKIaH HA HEIABIXKUMOE UMYIICCTBO:
0COOEHHOCTH NPUOOPETEHHS ¥ OCYLIIECTBICHHS: JTUCC. ... KaH/I. IOPH/I. HAYK.
Ps3ans, 2005.

218 Cunaiickuit B. 1. Pycckoe rpaxaanckoe npaso. M., 2002. C. 206-207;
Meiiep J.U. Pycckoe rpaxaanckoe mpaso. M., 1997. C. 172; Beneauk-
ToB A.B. TocynapcrBeHnas conuanucTuyeckas codctBeHHOCTh. M.; JIL.,
1948; I'paxnanckoe npaBo: yue0. / [Ton pen. E. A. Cyxanosa. 3-¢ uza. T. 2.
M., 2005. C. 31.

2T paxnanckoe mpaso: yueb. / [Tox pexa. E. A. Cyxanosa. 3-¢ uszn. T. 2.
M., 2005. C. 31.
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KOTOPBIX MOOYXIAeT YYaCTHUKOB OOIECTBEHHBIX OTHOILICHHUN Mpe-
[IPUHUMATh AKTHBHBIC ICHCTBUS MM BO3JCP)KUBATHCS OT HUX.

B T0 ke BpeMs 4acTo MpOTUBOPEUUBBIE TOTPEOHOCTH U MHTEpE-
CBl Pa3IMYHBIX IOPUANYECKUX JIMI B MOJIb30BAHUU HEABHKMMOCTBIO
TpeOyIoT pa3paboTKH M MPUHATHS TaKUX MPABHI U HOPM TIOBECHHUS,
KOTOpbIE CLIOCOOHBI 00ECIIEYNTh UX ONTHMAIbHOE B3aUMOCHCTBHE.

B To0 e Bpems peann3aiysi KOHCTUTYLMOHHbBIX 1 UMIIEPATUBHBIX
MOJIOKCHUH, KacaloUIMXCs OCYIICCTBICHHS IMPaB COOCTBEHHOCTH H
JOPYTUX IpaB cOOCTBEHHOCTH Ha HEIABMKUMOCTb, JOJKHA OBITH Ha-
MpaBJieHa He TOJIBKO Ha 00ecIieueHre HCIOIb30BaHUS HEIBUKUMOCTH
JUIsl YIOBJIETBOPEHHUS TIOTPEOHOCTEH N MHTEPECOB YYaCTHUKOB 0011Ie-
CTBEHHBIX OTHOIIIEHHH, HO M Ha COXpaHEHHE OKPY>KaIOIIeH CpeIbl, 3a-
mUTy 3eMJIH U CO3/1aHUE KaYeCTBEHHOM Cpeibl OOUTaHMSI.

B sTtom xontekcre MHenue 0. B. KauaHnoBckoro, yto ogHUM U3
LIEHTPaJIbHBIX BOIMPOCOB MPABOBBIX HayK, 3aKOHOJATENbCTBA U CY-
nebHoit mpaktukn B XXI Beke SBISETCS YTBEPXKICHHE MPUHIUIIA
ONTHMAJIBHOTO COYeTaHus c(hepsl TOCIOACTBA COOCTBEHHUKA U OTpa-
HUYEHHI 3TOH cdepbl B MHTEpecax BCero oOuiecTBa U APYrux coo-
CTBEHHHUKOB, a TAKXKE COOTBETCTBYIOIUX COLIMAIBHBIX 0053aTEIbCTB
coocrBennuka [8, C. 7].

[IpaBo cOOCTBEHHOCTH Ha HEIBM)KUMOCTb, KaK U JII00OE Apyroe
CyOBEKTHBHOE TPABO, SIBJISIETCS OMPEICICHHON COIMAIBHON IIEHHO-
CTBIO B TOI Mepe, B KAKO MO3BOJISIET €€ PEaln30BaTh, T. €. UCIOIb30-
BaTh BO3MOYKHOCTH, TPEIOCTABIIsIEMbIE CyOBEKTUBHBIM TPABOM, IS
yIOBIETBOPEHUSI ONpEIEIEHHBIX MOTPeOHOCTEeH CyObeKTa, HalesIeH-
HOTO IpaBoM. B To ke BpeMsi CyObeKTUBHOE MPaBO U MPe10CTaBIICH-
Hasi UM cB000/1a HE MOTYT OBITh HEOTPAHWYCHHBIMH, 3TO BBITEKACT U3
caMoil cytu npaBoBoro perynupoBanus [9, C. 71], mosTomy npenesnsl
cBOOOMBI TpaB COOCTBEHHHKA HEABMKMMOTO HMYIIECTBA JIOJKHBI
YCTaHABIMBAaThCS B HOPMax JAEHCTBYIOIIErO 3aKOHOAATENbCTBA, TAE
OHU JIeHICTBUTENIFHO HAXOST CBOIO KOHCOIUAALMIO.

Tak, B TrpakAaHCKOM 3aKOHOJATENbCTBE YCTAHOBJIEHO, YTO,
BO-TICPBBIX, ACHCTBUSI COOCTBEHHHKA B OTHOLICHHH CBOCH BELIH HE
MOTYT IIPOTUBOPEUNTH 3aKOHY U MHBIM IIPABOBBIM aKTaM;

BO-BTOPBIX, COOCTBEHHHK HE BIIPaBE COBEPIIATH JCHCTBU, KOTO-
pBI€ MOTYT NPHBECTH K HAPYIICHHIO TIPAaB M OXPAHSEMBIX 3aKOHOM
uHTEepecoB apyrux jaui (1. 2 ct. 209 'K PO).
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[loMumo oO0mMX TpeOOBaHUM K OCYIIECTBICHHIO MpaBa co0-
CTBEHHOCTH B LIEJIOM, 3aKOH yCTaHABIUBAET TPEOOBAHUSI K BIIaICHHIO,
MOJIb30BAHUIO U PACTIOPSHKEHUIO HETTOCPEACTBEHHO OOBEKTOM HEBU-
KUMOCTH — 3eMJIeH. DTO HE JOJKHO HAaHOCHUTD YIIEpO OKpYKaroleH
cpeze M HapylaTh IpaBa U 3aKOHHBIE MHTEPECHl ApYTuX JuL (1. 3 CT.
209 'K PO).

3aKOHOAATENBCTBOM ONPENENAIOTCA M CIHEelHalbHbIe MPEeebl
OCYILECTBJICHHUS NIpaBa COOCTBEHHOCTH Ha HEABMKMUMOCTb. Tak, He-
cMOTps Ha TO, 4TO B cT. 209 'K P® cobutoieHue 1eaeBoro Ha3Have-
HUS UMYIIECTBA HE pacCMaTPHUBAETCS B KaUe€CTBE OCHOBAHUI OrpaHu-
YeHHUs1 cBOOOIbI YCMOTPEHHSI COOCTBEHHUKA, JaHHbBIE TIPEICibl ycTa-
HABJIMBAIOTCSI OTHOCHTENBHO TpaBa COOCTBEHHOCTH Ha OTAEJbHBIC
KaTeropuu 3eMelb, B YaCTHOCTH, 3€MJIM CEJIbCKOXO3AHCTBEHHOIO M
MHOTO TesieBoro HasHauyeHwus (1. 2 ct. 260 'K PO, ct. 285 'K PD),
xuible momenieHus (ct. 288 'K P®), HeaBHKUMOCTD, MPEICTABIISIO-
LIyIo co0oil KynbTypHyIo neHHOCTb (cT. 240 'K P®D), u 1. 1.

[TomuMo TOTO, YTO TOCYAAPCTBO KOHTPOJIIMPYET UCIHOIB30BAHHE
HEJBI)KMMOT0 MMYIIECTBA 110 HA3HAYEHUIO, OHO TaKXKe Hajessercs
MIPaBOM M3bIMATh HEJABMKMMOE UMYIIECTBO, JEHCTBYS B OOIIECTBEH-
HbIX uHTepecax (cT. 49 3K PO, ct. 279 'K PD). 3akoHO1aTENBCTBOM
YCTAHABIMBAIOTCS U MHBbIE OTPAHUYEHUS HCIIOJIB30BaHUS 3€MEIbHBIX
y4acTKoB (cT. 56 3K PD).

Takum o0pa3zom, BiageHUe, TONb30BAaHUE M PACHIOPSIKEHHUE He-
JBIDKUMOH BEIIbI0O HEM3MEHHO OCTAlOTCA B OCHOBE IpaBa COOCTBEH-
HOCTH, HO TIPH 3TOM I'paHHILBI BO3MOXKHBIX JEHCTBUI COOCTBEHHHKA
HMMEIOT YETKHE IpeNieNbl, KOTOPble ONPENENIAIOTCS COBOKYITHOCTBIO
YCTAHOBJIEHHBIX OIpaHMYEHUIl OTHOCUTENIBHO AAHHOTO IpaBa, KOH-
KPETHBIMH, OOBEKTUBHO CYLIECTBYIOIIUMH OOCTOSTEIbCTBAMHU, KO-
TOPBIE CY)KaKT CBOOOIy COOCTBEHHHUKA O0OBEKTA HEJIBUKUMOCTH, JTH-
1ast ero BO3MOKHOCTH OCYILIECTBIIATh OT/IENbHbBIE CBOU MPaBOMOYHS
MIOJIHOCTBIO MJIM YaCTUYHO.

[Ipu 3TOM CclleyeT yUuThIBaTh, 4TO CYKEHHUE CBOOOIBI COOCTBEH-
HUKa B CJIlyyae yCTAHOBJICHHUS! OTPAaHUYEHHUH €ro mpaBa COOCTBEHHO-
CTH HE 03HA4aeT HU3bATHE y HEro ONpeiesieHHBIX MPaBOMOYUi, Ha-
pylieHne noiaHoThl cooctBeHHocTH [10, c. 157]. B nanHOM ciyuae
cnenyet cornacutbes ¢ B. I1. KaMbimanckuMm B Tom, 4TO B CHIy 3a-
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KOHOJATeJIbHO YCTAHOBJICHHBIX OTPAaHMUYCHHI TpaBa COOCTBEHHOCTH
COOCTBEHHHK HE JIUIIACTCS BO3MOMHOCTH OCYIIECTBISTH KOHKDPET-
HbIC TIPABOMOYHSI, OH MOKET OCYIIECTBIISATH UX TOJIBKO B OMPE/IEIICH-
HOM oOBeme [9].

IToaTBepIkICHUEM TOTO, YTO OTPAHMUYCHHOE MPAaBOMOYHE COO-
CTBEHHHUKA HE MCKITIOYACTCS U3 COJCPIKAHUS MpaBa COOCTBEHHOCTH,
CITY’)KUT TO OOCTOSITEBCTBO, YTO MPU YCTPAHCHUH OTPAHUYCHUS OT-
CYTCTBYET HEOOXOIUMOCTh B HOBOM MPHOOPETCHUH MPABOMOYHSI,
MOJIBEPTaBIIETOCs OrPAHUYCHUIO. B clydyae ycTpaHeHHs! OrpaHHye-
HUI MPaBO COOCTBEHHOCTH MOYKET PACIIUPSATHCS B CBOEM OOBeMe.
ITpu 3TOM TIpoIIecca HaETICHUSI COOCTBCHHUKOB KAKMMHU-THOO HOBBI-
MU [TPABOMOYHSMH HE MTPOUCXONUT. Y CTPAaHEHUE OTPAHHUYCHUIN BEICT
K POCTy 00beMa PaBOMOYHI COOCTBEHHHKA, CaM K€ UX COCTaB OCTa-
€TCSI HEU3MEHHBIM.

O003HaYCHHBIC HAMH BBIIIIE OTPAHUYCHHUS OCYIIIECTRICHUS CYyOh-
EKTHBHOTO MpaBa COOCTBEHHOCTH HAa HEABMIKUMOCTH YCTAHOBJICHBI
[TOJIOKEHUSIMH 3aKOHOJATEILCTBA M, YTO HaubOollee BAXKHO, MMEIOT
HOPMATHUBHBIN XxapakTep. OHU PacIPOCTPAHSIOT CBOE ACHCTBHE Ha
m000¢ CyOBEKTUBHOE MPABO COOCTBEHHOCTH, KOTOPOE MOMANacT B
chepy ASHCTBUSI STHX HOPM, HE3aBUCHMO OT COOCTBEHHUKA WJTH KOH-
KPETHOTO 00BEKTa HEABMIKMMOCTH, YCTAHABIUBAIOTCS B HHTEpECax
BCEX YYACTHUKOB OOINECTBEHHON KHM3HU WJIM TOCYJIapCTBA MOMUMO
BOJIH COOCTBCHHHUKA B TMOPAAKE U HA OCHOBAHUSIX, MMPETYyCMOTPEHHBIX
3aKOHOJATEILCTBOM. J[aHHBIC OrpaHUYCHUS HE TIOAICIKAT CIICIHAITb-
HOW PEruCTpaIvi, TaK KaK YCTaHABIUBAIOTCS HEMOCPEICTBEHHO B 3a-
KOHOJIATEIILCTRE.

ITockoNbKY JMaHHBIC OTPAHHUYCHHS BO3HUKAIOT B CHIIY MPSIMOTO
yKa3aHHs B 3aKOHOIATEIBCTBE U ACHCTBYIOT 10 OTMEHBI COOTBETCTBY-
OITel MPaBOBOM HOPMBI, MOYKHO TaK:K€ TOBOPUTH O MX OECCPOUHOM
xapakTepe.

B To e Bpems, MOMHMO HOPMATHBHBIX OTPAaHHUYCHHU MpaBa
COOCTBEHHOCTH Ha HEIBMKUMOCTH, CYIIECTBYIOT M WHIUBUIYalIb-
HbIC OTPAHHYCHHUS IO OCYIIECTBICHUIO KOHKPETHOTO CYOBEKTUBHOTO
mpaBa COOCTBEHHOCTH Ha HEBIKUMOCTH, KOTOPBIC OMPEACIIAIOTCS
00CTOSITELCTBAME HEHOPMATHBHOTO Xapaktepa. CyIiecTBOBAaHHE
TaKUX 00CTOSATENLCTB OTMEUACTCS PAKTHUSCKH BCEMH YICHBIMU, HC-

221



CIIEAYIOIIMMHE MPEeIbl OCYLIECTBICHUs CyOBEKTUBHOIO MpaBa co0-
CTBEHHOCTH.

OnHu paccMaTpUBAIOTCSl Kak IMPEJeNibl OCYIISCTBICHHS CyOBeK-
TUBHOT'O TIpaBa KOHKPETHOTO JIUIA U MPECTaBISIIOT co00ii 1100 mo-
CIICICTBUSI IPUMEHEHHsI K COOCTBEHHHKY MEp BO3ACHUCTBHS CO CTO-
POHBI YIIOJTHOMOYEHHBIX TOCYAaPCTBEHHBIX OPraHOB, JIN0O pe3yIbTaT
MIPUMEHEHHUS] MEp 3allIUThl CTOPOHON B 00s3aTENbCTBE, JIMO0 CaMoo-
rpaHu4eHune BemHoro npasa [11, c. 71].

[TonoGHbIe orpannYeHus IpaBa COOCTBEHHOCTH HA 0OBEKT HE/IBU-
KHUMOCTH HE TOJIBKO CYKalOT BO3MOXXHOCTH COOCTBEHHHKA TI0 peasu-
3aIy TEX WA UHBIX TPAaBOMOYUH, HO U HEITOCPEICTBEHHO BIUSIOT Ha
caM 00BEKT, OJTHOBPEMEHHO ero oopemensis [12, c. 28]. He ciyuaiino
B 1L 6 ct. 1 denepanbuoro 3akoHa ot 13 utons 2015 . Ne 218-D3 «O
rOCyJapCTBEHHON PEruCcTpallii HEIB>KUMOCTHY OTPAHUYCHUS TPaB
Ha HEJBIXMMOE UMYILECTBO U OOpEeMEHEHHs CaMOi HEJBHUKUMOCTH
yIoTpeOIsIOTCSl KaK CHHOHUMBI [ 13].

OCOoOEHHOCTBIO TakMX OOpEeMEHEHHH, MO3BOJISIOUIMX OTIEIUTH
WX OT HOPMATUBHBIX OIPaHUYCHUH, SIBJISFOTCS WX WHIUBUIYAJIbHBIH
XapakTep, BOSHUKAIOLIUN HA OCHOBAHUU WHIUBUIYAIbHO-TIPABOBBIX
aKTOB WJIM BOJICU3BSIBICHHS COOCTBEHHHKA, aJpECHOCTb U TOCyAap-
CTBEHHAsl pETUCTpaLusl.

OTHOCHUTENFHO OOpeMEHEHHM MpaBa COOCTBEHHOCTH Ha HEIBU-
KUMOE UMYIIECTBO OOLIETPU3HAHHBIM B JIUTEPATYPE CUUTAETCS] MHE-
HHUE, YTO UMU BBICTYHAIOT MIPaBa HA UyXKYIO BEIllb, OTJIMYHBIC OT IIpaBa
cooctBennoctu. B. I1. Kambimanckuii paccmatpuBaeT oOpeMeHeHus
KaK IPUBHECEHHOE N3BHE MTPABO TPETHHX JIMII, IPEISTCTBYIOIIEE COO-
CTBEHHUKY BEIM CBOOOAHO B MIOJHOM 00bEME Peann30BaTh CBOM Ipa-
Bomouus [9, c. 79].

OueBuHO, YTO OOpEMEHEHUSIMUA HEJBMKUMOCTH (OTpaHUYEHUSI-
MU TIpaBa COOCTBEHHOCTH Ha HEJBMKUMOCTb) BBICTYIIAIOT HE TOJIBKO
BEIIHbIE IpaBa, HE3aBUCHUMO OT OCHOBAHMH MX BO3HHUKHOBEHUS, HO
u 00s3aTeNbCTBEHHBIE MpaBa. Eciu oOpaTHThCS K ACHCTBYIOIIEMY
3aKOHO/IATENIbCTBY, TO MOYKHO YBHIETh, YTO 3aKOHOJATENb, KPOME
BEIIHBIX [IPaB, HEMOCPEICTBEHHO OTHEC K YMCIy OIpaHHuYEHUil npa-
Ba COOCTBEHHOCTH TaKKe MpaBa 00s3aTeNLCTBEHHOI'O XapakTepa,
BO3HUKAIOIIUE U3 CAENOK. B 4acTHOCTH, B KauecTBe BEIHBIX MpPaB,
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KOTOpbIE OOpPEMEHSIOT OOBEKT HEeIBM)KMMOTO HMYLIECTBA M OIHO-
BPEMEHHO OrpaHMYMBAIOT TpaBa WX COOCTBEHHHKOB, 3aKOH Ha3bIBa-
eT CepBUTYT. B rpymnmy 00s3aTeIbCTBEHHBIX NpPaB, BEICTYNAIOMINX B
KadecTBe 0OpeMEeHeHHH 00BEKTa HeIBMKMMOTO UMYILECTBA, BXOISIT
IpaBa KpeIUTOPOB, BBITEKAIOIIUE U3 IOTOBOPOB apeHAbl HEABM)KUMO-
ro UMYIIECTBa, HaliMa )KUJIOTO TIOMEIIEHNUs, UTTOTEKH, IOBEPUTEIIBHO-
ro ympasJieHus: uMyIecTBoM (1. 6 ct. 1 denepanpHoro 3akona ot 13
ntonst 2015 . Ne 218-®3 «O rocyaapcTBEHHON perucTpaluy HeABH-
KUMOCTH ).

Onnako oOpemMeHeHHsI 00bEKTOB HEABMKUMOCTH HE HCUYEPIIbIBa-
IOTCS BEIIHBIMHU M 0053aTeNbCTBEHHBIMU NpaBaMu. CyIIECTBYET ewle
OJHa rpymmna oOpeMeHeHHH (OrpaHMYeHHWH NpaB COOCTBEHHOCTH),
KOTOpPbIE OJJHOBPEMEHHO HOCST WHIMBUAYaJIbHBIA U MyOJINYHBINA Xa-
paxtep. Peub uzner 06 oOpeMeHeHUsIX, KOTOPBIE YCTaHABIMBAIOTCS Ha
OCHOBaHUH WHAWBUAYAIBHO-TPABOBBIX aKTOB B aJJMHHUCTPATHBHOM
WK cy1eOHOM TIOpSAJIKE, HE3aBUCUMO OT BOJM COOCTBEHHHKA (HAJO-
KEHHUE apecTta). YKa3aHHbIe MyOJIMYHbIe 00pEMEHEHUS HE BBIPAYKAIOT
YaCcTHO-TIPaBOBbIE MHTEPECHI ONPECICHHBIX CYObEKTOB U HE MpHIa-
IOT UM TIpaB B OTHOLIEHUH 00pEeMEHsIeMOro UMyIecTsa. B To ke Bpe-
Ms1 OHM BO3HHMKAIOT MJIH YCTaHABJIMBAIOTCSA B OTHOILIEHUH KOHKPETHBIX
00BEKTOB HEABMKMMOCTH, OTPAHUYMBAs TIPaBa UX COOCTBEHHHUKOB.

Hcxons U3 9TOro, MOKEM yTBEp)KAATh, YTO COOCTBEHHUKH He-
JBIDKUMOTO HMMYIIECTBA MMEIOT MPaBO BIaJCHHS, MOJIb30BAHUS H
pacnopsiKeHus JaHHBIM UMYIIECTBOM C COOIOACHUEM OIpaHHMYCHUH,
yCTaHaBIMBAEMBIX 151 COOTIOIEHHS TIPaB MHBIX JIUII, & TAKKe VIS CO-
OmoeHus O0IIECTBEHHBIX HHTEPECOB. DTO UMEET MPUHIUIHATBHOE
3HA4YEHHUE I OmpeeeHust 00bemMa cBOOO bl COOCTBEHHHUKA B OTHO-
LIEHUH HEJABMYKUMOTO UMYIIECTBA.

Conepxanue npaBa cOOCTBEHHOCTH Ha HEIBUKMMOE UMYLIECTBO
HEBO3MOKHO YCTaHOBUTH B ITOJIHOW Mepe IMyTeM OIpeNeleHUs YeT-
KOTO TIepeyHs ACHCTBHUH, KOTOpbIE COOCTBEHHHK MOKET COBEpIIATh
B OTHOILIEHUH TAKOT'0 UMYIIECTBA. DTO ABJSAETCS BO3MOKHBIM ITyTEM
YCTAHOBJICHUS MpeeNbHBIX TPaHUL] 3TOH cBOOOIBI Uuepe3 ompeene-
HUE ee MPEeNoB, KOHKPETHBIX 00CTOSTEIbCTB, KOTOPBIE €€ CY)KaloT.
3neck nenecoobpasno mporutrpoark B. M. CuHalickoro, KOTopsblii
orMeyan: «YToObl ICHO IPeACTaBUTh ceOe PaBO COOCTBEHHOCTH, He-
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00X0JIMMO 3HAaTh YCTaHOBIICHHBIC 3aKOHOM I'PAHUIIBI, TO €CTh OIPaHU-
YeHHs IpaBa COOCTBEHHOCTH.

Takum 00pa3om, MO CBOEMY COJICPIKAHUIO MPABO COOCTBEHHOCTH
Ha HEJBIKUMOE UMYIIECTBO TPEJCTABISET COOOH OrpaHUYCHHBIC
3aKOHOM HJIM JIOTOBOPOM B MHTEPECax OIPEICICHHBIX JIMIl UIH 00-
IIeCTBa BO3MOXXHOCTH COOCTBEHHHMKA COBEPIIATH JIIOOBIC JICHCTBUS,
HaNpaBJIEHHbIE Ha YJIOBIETBOPEHHUE CBA3AHHBIX C HEABUKHUMOCTHIO
WHTEPECOB, KOTOPBIC B HauOosiee 00IIeM BHJE MOXHO MPEJICTABUTH
KaK MpaBOMOYHUS BIaICHUS, TIOJIb30BAHUS U PACTIOPSKCHUS HEJIBUKU-
MbIM UMYILIECTBOM.

Takoe moHMMaHUE COJIEPIKAHUS TIPaBa COOCTBEHHOCTH HA HEBH-
JKUMOE HMMYIIECTBO OTBEYACT COJACPIKAHUIO MpaBa COOCTBEHHOCTH,
onpenensiemomy KoHnenmueil pa3Butus TpakIaHCKOTO 3aKOHOMAA-
tenbcrBa Poccuiickoii denepanniv, B OCHOBE KOTOPOrO HaXOAATCSA
MPaBOMOYUS BIAACHUS, [MOJH30BAHUS U PACIIOPSIKEHUS BEIbIO, TIPU
9TOM, C OJJHOM CTOPOHBI, MPEANOIAraeTcsi MaKCUMaJIbHO MOJIHOE T'O-
CIOJICTBO COOCTBEHHHMKA HaJl BEIIbIO, C JPYroil — BO3MOXKHOCTH CO-
BEPLLIATH JIUIIb JEUCTBUS, HE 3alPEILIEHHbIE 3aKOHOM U HE HapyLIalo-
LK€ MpaBa U OXpaHsAeMbl€ 3aKOHOM MHTEPECHI APYTUX JIMLI.
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NOHATUE N CYLLHOCTb N3BEXXKAHWS ABOVHOTIO
HAANOTOOBAOXKEHWS N TPEAOTBPALLEHIASI
YKAOHEHWS OT YIAATBI HAAOTOB

Ha ceromusmiamit 1eHb OMHOM M3 TIABHBIX TPOOIEM OTEYECTBEHHOTO
U MEXIYHApOJHOTO HAJOTOBOTO MpaBa SABISETCS MpobieMa TBOHHOTO Ha-
JIOTOOOIOKEHMS.

KutioueBble ciioBa: JBOIHHOE HAJIOrOOOI0KEHNE, HATOTOILIATEIBIUKH.
IKOEV S.K., KHEVSAKOV A. V.

THE CONCEPT AND THE ENTITY AVOID DOUBLE
TAXATIONS AND PREVENTION AVOIDING
THE FOLLOWING PAYMENT OF TAXES

For today day of one of the main problems domestic and international
tax code rights of the user the problem of double tracking taxation.

Keyword: double taxation, taxpayers.

Hanorosoe 3axonomatensctBo Poccuiickoit denepauun 3akpe-
IUIIET, YTO HAJOI — 3TO OO0s3aTeIbHbIM, MHIMBHIYaIbHO OE3BO3-
ME3HbIM TIaTekK, B3UMAEeMbli ¢ OpraHu3auuii 1 (U3NIECKUX JIUI] B
(dopMe OTUYKICHHS NPUHAICKALIMX UM Ha TpaBe COOCTBEHHOCTH,
XO3AHCTBEHHOT'O BEICHUS HJIM OTIEPATUBHOTO YNPABICHUS ICHEKHBIX
CPEACTB B LENAX (prHAHCOBOTO 0OecneueHHs A TEILHOCTH ToCyAap-
cTBa ¥ (WJIM) MyHUIUITAILHBIX 00pa30BaHUA.

[losiBnenne OpeMeHU ABOHHOTO HAJIOT000JIOKEHHUS MOKHO OTHE-
cti K KoHITy XIX — Havany XX BB., KOTjJja Ha4ajaock peoOpa3oBaHue
MHUPOBOH XO35HCTBEHHON CHCTEMBI, YBEJIMUEHHUE 0OBEMOB TOPTOBIIH,
CTaHOBJICHHE MEXIYHAPOJIHBIX CBA3EH W BO3SHMKHOBEHHE HOBBIX (H-
HAHCOBBIX HHCTPYMEHTOB.

JUis Hayana oOpaTHMCsl K OCHOBHBIM JAC(QUHHUIMAM, HCIOJb-
3yeMbIX B JaHHOH cdepe, ¢ Lenpio eAMHO0OPAa3HOI0 MOHUMAHHUS
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CYIIHOCTHU PacCMaTPUBAEMBIX SBICHUI U TOJKOBAHUS HAJOTOBBIX
HOPM.

JleranpHOeE 3aKperieHUue TePMUHA «IBOWHOE HAIOTOO0I0KCHUE)
OTCYTCTBYET KaK B JCHCTBYIOIIEM POCCHICKOM 3aKOHOIATEIbCTBE,
TaK ¥ Ha ypOBHE MEXKIYHAPOAHBIX HOpM. OIHAKO CTOUT OTMETHUTH,
YTO 3TO HE MEIIAET Pa3HbIM CTPaHaM, OCYIIECTBISIONIUM COTPYIHU-
YeCTBO B JaHHOU cepe, MoYTH eIMHOOOPA3HO MMOHUMATh CYIIHOCTD
JIAaHHOTO SIBJICHMSL.

B oTeuecTBeHHBIX IOPHINYECKHUX W (DMHAHCOBBIX CIIOBApSX ABOIi-
HO€ HAJIOT000JI03KeHUe OTIPEICIIseTCs, HAPUMeEp, KaK HaJloroo0JIo-
JKEHHE, TIPH KOTOPOM OJIMH U TOT € JI0XO0Jl 00JaraeTcst HajJoroM B
JIBYX WJIH HECKOJIBKHMX CTpaHax.”?!

Takum 00pa3oM, CyTh SIBIEHUS COCTOUT B TOM, YTO Yy HAJIOTO-
IJIATEIBIIMKA OJUH U TOT K€ aKTHB WIIM JOXOJ 00JIaraeTcsi HaJoroM
IBaXKIbl. Yalre BCero 3To CBSI3aHO C TEM, YTO MPOBOAMMAs OTEpalus,
aKTHB WX CyMMa JI0XOJa 3aTparuBaeT ABE HAJIOTOBBIC IOPUCAUKIUY.

Kpome Toro, B coBpeMeHHOM 3KOHOMUYECKOH JTUTEpaType CyIIe-
CTBYIOT Pa3IUYHbIC OMPEICICHHS MEXAYHAPOJHOTO ABOMHOIO HAJIO-
rooonoxxenus. Tak, B HOBOM SKOHOMUYECKON SHIUKIONEINH JAETCS
ClenyIolee MOHSATUE NaHHOTO SIBJICHUS: «OJHOBPEMEHHOE yIepika-
HUE Pa3IUYHbIX HAJIOTOB B Pa3HBIX CTpaHaX BCIEICTBUE MOIYUHECH-
HOCTH HAJIOTOILIATENbIINKA U 00BEKTa.>?

Anekcannp Brnagumuposud TOJIKYIIKUH CUHUTACT, YTO «IBOMHOE
HAJIOr000JI0KCHHE 03HAYAET CUTYAIIHUIO, KOT/1a OJJHOBPEMEHHO B JIBYX
i 0ojiee CTpaHax OJHO U TO K€ JIUIO0 PACCMATPUBACTCS HAJIOTO-
BBIM 3aKOHOAATEIBCTBOM B KaUeCTBE HAJIOIOILIATEIIbIIMKA WA OJIUH
U TOT %€ 00BEKT PacCMaTPUBACTCS B Ka4eCTBE 00BEKTa HAIOT000JIO-
JKCHUS.

[podeccop MTTUMO A. A. lllaxmMaMeTheB paccCMaTpUBALT JIBO¥-
HOE HAJIOTOO0JIOKEHHUE B JIBYX CMBICIIAX: IOPUJIUYSCKOM M SIKOHOMHU-
YECKOM, CBSI3aHO ATO C T€M, YTO B IEUCTBUTEIHLHOCTH paccMaTpHUBac-
Masi KaTeropus SIBJISIETCS MOTPAaHUYHON U UMEET KaK IOPUIUYECKYIO,
TaK 1 SKOHOMHUYECKYIO CTOPOHY.

22! ®unancel. TonkoBbiit ciioBaph / Bpaiten batnep [u ap.]; mox pen.
M. M. Ocanueii. 2-¢ uzn. M.: UTHOPA M, 2000. C. 64.

22pymsuiiesa E. E. HoBast sxoHomudeckas sunukioneaus. M.: UTH®PA
2005. C. 343.
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B cBoeii pabote mpodeccop ykasbpIBaeT, 4TO MepBoe (Iopuauye-
CKO€) BO3HHUKAET, KOT/Ia B CHITy (DOPMaNIbHBIX (yCTAHOBJICHHBIX HAJIO-
TOBBIM 3aKOHOZATEIHCTBOM) OCHOBAHHI y OJJHOTO M TOTO K€ JIMIA B
OTHOILICHUY OJHOTO U TOTO JK€ 00BEKTa HAJIOTO00I0KEH S BO3HUKACT
005I3aHHOCTB 10 yIIaTe COIOCTaBUMBIX HAJOTOB 00Jee OJHOTO pa3a
3a OJIMH U TOT ke nepuo. [1oJ 5KOHOMUYECKHM JBOHHBIM HAJIOT00-
0J10’)kKeHHEM TIOHUMAET TTOCIIeI0BATEIbHOE HAJIOr000I0KEHHE OJTHOTO
M TOT0 e (C 9KOHOMUYECKOM TOUKHU 3pEHUs) 00BEKTa y pa3HbIX HAJIO-
rOIIATENBITUKOB. >

Takum 00pa3oM, IKOHOMHYECKOE MOHMMAHHE IIMPE B CBSI3U C
TEM, YTO OHO OXBAThIBaeT (PAKT BOSHUKHOBEHHSI JIBOWHOTO HAJIOTOBO-
ro OpeMeHH BMECTE CO BCEMH BBITCKAIOIINMHU TocheacTBusIMU. KOpu-
JIMYECKOE JKe OXBATBIBACT TOJIBKO YacTh BO3HHKAIOIINX OOIIECTBEH-
HBIX OTHOILCHUI1, CBSI3aHHBIX C IPABOBOM perJIaMEeHTAIHEH.

B nmutepaType Taxke MOXKHO BCTPETUTh TOYKY 3PEHHS, YTO CyILe-
CTBYET MEXAyHapoaHOe (BHEIIHEE) U BHYTPEHHEE JBOHHOE HAJIOT00-
0J10’keHHe, IO/ TIOCIICTHUM, B CBOIO 04Yepelb, IOHUMACTCSI CUTYaLus,
KOT/Ia OJIMH ¥ TOT )K€ HAJIOT B3UMAETCsl HA YPOBHE PA3IMYHBIX aJMHU-
HUCTPATUBHO-TEPPUTOPUAIIBHBIX €MHHUII.

B TecHOil cBsi3u ¢ SBICHUEM ABOMHOIO HANIOrOOOJIOKEHHUS Ha-
XOJUTCS MOHMMaHKWE NMPUYUH €r0 BOSHUKHOBCHUS, TaK BHYTPEHHEE
MOYKET BO3HUKHYTb Yallle BCETO B CHITY MPUYUH, HOCSIIMX 3KOHOMH-
YECKHUI WITH e TIOTUTUYECKHI XapaKTep.

BHemnee (MexIyHapoHOE) ABOIHOE HATIOr000I0KeHHE 00pasy-
eTcsl B Cllydae, KOrJa JIMIY HPEeIbsBISIOTCS HAJIOTrOBBIC MPETCH3UH
HAJIOTOBBIX BEJOMCTB JIBYX M 00Jiee TOCYIapCTB MO yIUIaTe MPSIMbIX
HAJIOTOB C OJIHOTO U TOTO K€, HallpUMep, J0X0/1a Wik npuosLn. JlaH-
HbIE CyOBEKThl HIMEIOT ONPECICHHOE UMYIIIECTBO WU BEYT IS TEIb-
HOCTb OTHOBPEMEHHO Ha TEPPUTOPUH IBYX HJIM OOJiee roCyapcTB U
COOTBETCTBEHHO HAXOJSITCSl C HUMH B TIPABOBOIT CBSI3U.

CHekTp KOHKPETHBIX NMPHYMH OYECHb IIMPOK M 3aBUCHT OT KOH-
KPETHOI CUTyalluu, TOCYAapCTB U CYyOBEKTOB, BCTYMAIOIINX B TAHHBIE
MPaBOOTHOIICHHSI.

Psin ydeHsIX, HapUMEp, CUUTAIOT, YTO K JABOMHOMY HaJI0r000J10-

2 1laxmamerbeB A. A. PexuM HAIOroOOJOKEHUST HEPE3HUICHTORB: Mpa-
BOBasi ocHOBa perynuposanus. M.: Opiautundopm. 2010. C. 134.
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YKESHHIO TIPUBOJIMT MPAKTUYECKAsl pealin3alvs pa3InuyHbIMU TOCy1ap-
CTBaMHU MPETCH3UI HA MOJIYYCHUE YaCTH J0X0a OT MEXK/yHAPOTHON
SKOHOMHUYECKOH JIESITENBLHOCTH.

B menom, aBoliHOE HaIOro00JI0KEHHE MOXKET BO3HUKATh B CITY-
yasiX, €CJIHU:

1. OmuH cyOBeKT IPU3HACTCS PE3UICHTOM OJTHOBPEMEHHO JIBYMSI
rocyapcTBaMu (10 POCCUHCKOMY 3aKOHOIATENbCTBY PE3UACHT — (PU-
3HUYECKOE JIUII0, KOTOpoe (aKTU4eCKH HaXoauTcs B Poccuu He MeHee
183 kanmeHgapHBIX AHEH B TedeHue 12 caeayromux moaps MECsLEB,
WJIM OpTaHM3allus B ONPEACICHHBIX CITyYasiX) U, COOTBETCTBEHHO, He-
CET HEOTPAaHUUCHHYI0 HAJIOTOBYIO OTBETCTBEHHOCTBH IMEPE]l KaXKIbIM
W3 HUX B OTHOIIEHUH 0OBEKTOB HAJIOTOO0IOKEHNUS,

2. OOBEKT HAJIOTOOOJIOKEHUsT (MCTOYHHUK TPOUCXOKIACHHS JI0-
X0J1a) y CyOBbeKTa — HEpEe3UICHTa HAXOIUTCS B HECKOJIBKUX CTpaHax,
KaXKJasi U3 KOTOPBIX UMEET MPUTSI3aHUE Ha BO3JIOKEHHE HAJIOTOBOIO
OpeMeHH Ha KOHKPETHOTO CyOBheKTa;

3. 'paxnaHuH WM OpraHU3anus — PE3UJCHTHI, HMEIOT OOBEKT
HAJIOr000JI0XKECHHS Ha TEPPUTOPHH JAPYroro roCylapcTBa, KOTOPBIH
oOyaraeTcst TaM Ha OCHOBaHHMM HOPM 00 MCTOYHHUKE JI0X0J]a, a, Ha-
npumep, B Poccun Ha OCHOBE Pe3UICHCTBA;

4. OTCyTCTBYET €IMHOEC MOHMMAaHUE MEXIy TOCyJapCTBaMHU OT-
HOCHTEJILHO TOPS/IKA U HOPM 3aueTa U Beiyera.’?

To ecTh, B 1IJIOM BCE CUTYyaIlMd MOHO OIPEJISIUTh KaK FOPUIH-
YECKUI KOH(IMKT HAJOTOBBIX 00S3aHHOCTEH.

OpHaKO M3JI0KCHHBIN TIEpeYeHbh OCHOBAHUI HE SIBJISICTCS HCUYEp-
MbIBAOIIUM. TakXke CYIIECTBYET €Ile U Pa3JInYHbIC HOPHINYCCKHEC
KOJUTU3UH, B TOM YHCIIE KOJUTU3UU HAJIOTOBBIX FOPUCAHUKIIHIA, KOTOPBIC
PaACHIUPSIIOT CIIUCOK NPUYMH BOSHUKHOBEHUS JIBOWHOI'O HAJIOT000JIO-
xeHust. Cpeii TaKuX KOJUTU3UH MOXHO BBIJICIIUTh, HAIPUMED:

* OTCYTCTBHC yHH(DHMKAIIMUA B 3aKPEIUICHWUU, MOHUMAHUU U HC-
I0JIb30BaHUU TEPMUHOB, TIOHSATHUH, KI1ay3yJI OTHOCUTEIIBHO HAJIOTa U
HAJIOTO00JI0KEHUS B LIEJIOM;

24Tyce B.B. IIpo6iemsl qBoiiHOro HamoroobnoxeHus B Poccuiickoit
Genepanyu. [Tyt pewenns / Gunancel. 2000. Ned. C. 40; [Toguydapo-
Ba W.B. IIpuHIuIBEl MpaBoBOro peryjaupoBaHus ABOHHOTO HaJIOro00I0Ke-
HUsI (MEXIYHApOIHO-IIPABOBOI acnekT) // AKTyasibHbIe IPOOIEMbI POCCHI-
ckoro npasa. 2015. Ne9. C. 177.
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* U3 MpelbIIyled KOJUIHM3UH JIOTUYHO BBITEKAET TO, YTO CYyIIIe-
CTBYIOT pa3jMyusi B TPAKTOBKE HAI[MOHAIBHBIM 3aKOHOATEIhCTBOM
cTaryca Jiula KaK HaJOTOIIaTeIbINNUKA U (UIH) Pe3UICHTA;

* OTCYTCTBHE COTJIACOBAHHOCTH B IPUMECHEHUH PA3IMYHBIX HOPM
JUTSL OTTPEJICIICHUS] HCTOUYHUKA TTOJIyYEHUsI HAI0roo01araeMoro J10Xo-
na (00beKTa HaJIOTOO0I0KEHUS ),

* TOPSAOK YIUIAThl HAJIOTA U TIOJa4u JCKIAPAllUU B Pa3IMYHBIX
rocy/1apcTBax.

O4eBH[THO, YTO JIBOWHOE HAIOT000I0KEHUE HETATUBHO CKa3bIBa-
€TCsI Ha HAJIOTOILIATE bIIUKAX, YTO TPEOyeT He IOMyCKaTh MOI00HBIX
CUTYyAaIUii, TO eCTh U30eraTh ux.

N30exanne NBOIMHOTO HAJIOTOOOIOKEHHS — HEIONYIIICHUE CUTYya-
LIUU, IPU KOTOPOU OJIUH U TOT e 00BEKT HAIOTOO0JIOKEHHUs o0Jiara-
€TCsI HAJIOTOM JIBAXK]IbI; HCKIIFOUCHHE JIBOMHOTO 00JI0XKEHUS HAJIOTOM
JIOXOJIOB M UMYIIECTBA TPAKIaH U OpraHU3aIUi — OJIMH Pa3 B OJTHOM
roCy1apCcTBe U IPYTOi pa3 B IPyroM.

Hapsiny ¢ TepMUHOM «IBOMHOE HAJIOTOO0JIOKECHUEY TIOHSATHE «H3-
OekaHUe JIBOWHOTO HAJIOTOOOJIOKEHUS», TAKKE JITAIbHO HE OIpe-
JICJICHO, HO 3TO HE MEMIACT aKTHBHO HCIOJBb30BAaTh €r0 B MPAKTHUKE
MEXIYHAPOIHOTO COTPYJAHUYECTBA, & TAKXKE B MEXKIYHAPOIHOM H
BHYTPHUTOCYIAPCTBEHHOM 3aKOHO/IaTEJIbCTBE.

N30exanne MBOMHOTO HAIIOTOOOJIOKEHUS MOXKET OCYIIECTBISATh-
Csl Ha JIBYX YPOBHSX: HA YPOBHE MEKYHAPOIHBIX JIOTOBOPOB 00 H3-
Oe’KaHUM JIBOWHOTO HAJIOTOOOJIOKEHUS U Ha YPOBHE HAIIMOHAILHOTO
3aKOHOJIATEJIbCTBA B BHJIE OJHOCTOPOHHUX MEp, NMPUMEHSEMBIX T'O-
cynapcrBaMu. B OOJBIIMHCTBE CiIy4YaeB JBOWHOE HAIOTOOOJIOKECHUE
yCTpaHseTCS MyTEeM 3aKJIIOUCHUS U MPUMEHEHUS MEKYHAPOIHBIX
cornaimenuii 00 uM30ekaHWU JBOWHOTO HAJIOTOOOJIOKEHUS, a Ofl-
HOCTOPOHHHE MEPhI TPUMEHSIOTCS B CIIy4ae OTCYTCTBHS COTJIAIIICHUS
C KOHKPETHBIM rOCYIapCTBOM 110 KOHKPETHOMY BHY HAIOTOB.??

[MocnenHre HAXOASAT CBOE 3aKPEIUICHHE B 3aKOHAX M IOJ3aKOH-
HBIX HOPMaTHUBHO-IIPABOBBIX aKTaX KOHKPETHBIX Tocyapcts. [Ipume-
HSIEMBII HA0OP OJHOCTOPOHHUX Mep M0 M30EKAHHIO IBOMHOTO HAJIO-
ro00JIOKEHUSI 3aBUCUT OT PA3IMYHBIX MEXKYHAPOIHBIX U BHYTPUTO-

25 [1laxmameTbeB A. A. PexuM HANIOroOOJOKEHUST HEPE3HUICHTORB: Mpa-
BOBasi ocHOBa perynuposanus. M.: FOpiautundopm. 2010. C. 16.
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CyJapCTBEHHBIX ()aKTOPOB, B TOM YHUCIIE OT HAJIIOTOBO, (PMHAHCOBOH,
COLIMAIbHON U MHOW MOJUTHKH, OT TOTOBHOCTH CTPaHbl OTPAaHUYMTH
CBOI HAJIOTOBbII CYBEPEHHUTET.

VYuuThIBas HallMOHAJIbHBIE, HCTOPUYECKHE, IKOHOMUUECKHE OCO-
OCHHOCTH KOHKPETHOTO TOCYAapcTBa, MOCIEeIHUE MPUMEHSIOT pa3-
JUYHBIE METOIbI H30€KaHUs TBOWHOTO HAJIOTOOOJIOKEHHS.

W3 uncna 01HOCTOPOHHMX METOJOB B MPAKTHKE HCIOJIb3YIOTCA
METOABI BbIUETa, OCBOOOKACHUS U 3aUeTa.

C npo0GiieMoli 1BOMHOTO HalOr000I0KEHHS TECHO CBSi3aHa MpO-
OnemMa yKJIOHEHUsI OT YIUIaThl HaJOTOB, a TaKKe MpeAOTBpAIlCHHE
JTAHHOTO HETaTUBHOTO SIBJICHMUSL.

OTCyTCTBHE COIJIACOBAHHOCTH BO BHYTPEHHEM 3aKOHOJATEINb-
CTBE OTIENBHBIX TOCYJapCTB MUPOBOTO COOOIIECTBA HE TOJIBKO MO-
KET MPUBECTH K JBOHHOMY HaJIOTO00I0KEHHUIO, HO U MOXKET CO3JaTh
00paTHYIO CUTYyalHuio, P KOTOPOH Hajor He OyAeT ymjayeH HU B
OJHOM M3 HAJIOTOBBIX fopucaukuuii. Takas curyauust Gopmupyer
npobaeMy MeXIyHAapOIHOTO YKIOHEHHS OT YIUIaThl HAJIOTOB.

B nayuHoM coolmiecTBe BeqyTCsl AUCKYCCUU B OTHOIIEHHH 000-
CHOBAaHHOCTH pa3rpaHMYCHUs] TAKUX MOHATHH Kak «U30eKaHHe»,
«YKJIOHEHUE». Ps1 COBpEMEHHBIX YUEHBIX 3a4acTyIO MpeasiararT 1uc-
MOJIb30BATh TEPMHH «HM30€KaHIE», BKIIOUAs B HETO KaK 3aKOHHOE, TaK
1 He3aKOHHOe M30ekaHue, B TO BpeMs Kak 3KkcrepTsl OpraHuzanuu
9KOHOMHMYECKOTO COTpyIHHYecTBa U pa3Butus (nanee — OOCP) cun-
TaloT, YTO YHOTpeOJIeHHE TOTO MM MHOTO TEPMUHA HE UMEET NMpPUH-
LUMHAIBHOTO 3HaueHHsl. EAMHCTBEHHBIM OINpenesIoIIM MOMEHTOM
sBsieTcss pakT HaHeceHHs yiiepOa PKOHOMHUKE IOCyJapcTBa, YTO U
MO3BOJISIET pacCMaTPUBAaTh N30EKaHHE HAJIOTOB KaK HE3aKOHHOE.

Ho B 10 %e BpeMsl, B TOHUMaHUU JEHCTBYIONINX HAJIOTOBBIX HOPM
B OT€UECTBEHHOM 3aKOHO/IATENbCTBE 3TO pa3ianyuHble cuTyaruu. Kpu-
TE€pPUEM pa3rpaHUYEHUs] BBICTYNAET 3aKOHHOCTh BO3MOYKHOCTH HEY-
IU1aThl HAIOTOB. Tak, B Cilyyae YKJIOHEHHS OT YIUIAThl Hasora, cyOb-
€KT YMBIIJIEHHO HapyIIaeT psiJi HOPM HaJIOrOBOTO 3aKOHOAaTEbCTBA,
pu M30€KaHUH Ke HeyIulaTa SBJISIeTCS] 3aKOHHBIM MOJYyYeHHUEeM Ha-
JIOTOBBIX NTPEUMYIIIECTB.

VYKJIOHEHUE MPOUCXOAUT NMyTEM YMEHBIIIEHNs HAaJOTOBBIX IIaTe-
e, IPU KOTOPBIX HAJOTOIUIATENbIINK YMBIIUIEHHO n30eraer yria-
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ThI HaJIOTa (HAJIOTOB) WJIM YMEHBIIAET pa3Mep CBOMX HAIOTOBBIX 00s-
3aTeIbCTB C HAPYIIEHUEM JIEHCTBYIOLIET0 3aKOHOAATEIbCTBRA.

YMbICeN 3aKII0YaeTcsi B TOM, YTO AaHHBIH CyOBEKT KelaeT WU
CO3HATEIbHO JOIMyCKaeT HACTYIUIEHHE BPEIHBIX MOCIEICTBUI B BUIE
HEeyMJaThl HAJIOTOB.

B nameil crpaHe ykjioHEHHE OT yIUIaThl HAJOrOB MPEACTaBISET
co0OH HaJoroBO€ MpaBOHApYILICHHE, a B 3aBHCUMOCTH OT pa3Mepa
COKPBITBIX JICHE)KHBIX CPEACTB, MOXKET 00pa30BHIBATh M COCTAB Tpe-
CTYIUICHHS.

Taxk, ncxozs U3 pocCUNCKOro yroJIOBHOTO 3aKOHOAATENbCTBA, M0/
YKJIOHEHUEM OT YIUIaThl HaJOroB U (MJM) cOOpOB, OTBETCTBEHHOCTD
3a KoTopoe mpenycMmoTpeHa cratbsamu 198 u 199 VK P®, cnenyer
MTOHMMATh «...yMBIIUJICHHBbIE ISSTHUS, HAlPaBJICHHbIE HA UX HEYIUIATy
B KPYIHOM HJIM 0c000 KPYITHOM pa3Mepe M MOBJIEKIINE IOJIHOE HIIH
YaCTUYHOE HEMOCTYIJICHHE COOTBETCTBYIOIIUX HAJOTOB U COOpPOB B
OroKeTHYIO cucteMmy Poccuiickoii @enepanumy.

VYKJIOHEHHE OT YIUIaThl HAJTOTOB — HE IPOCTO HECOOII0IEHHE BHY-
TPUTOCYIAApCTBEHHOTO 3aKOHOAATEeNbCTBA O Hajorax M cOopax, OHO
BBICTYNAET HETATUBHBIM (PaKTOPOM, KOTOPOE MOXKET IMOBJIHUATH HA CO-
LUAIbHYI0 U SKOHOMHUYECKYIO CUTyalluio B cTpaHe. Henocryninenue
B MOJHOM 00BbEMe JCHEKHBIX CPEACTB B OIOKET rOCyJapcTBa MM
€ro aJMMHUCTPATUBHO- TEPPUTOPHAIBHBIX €IWHUI] MPUBOAUT K He-
BO3MOYXHOCTH B ITOJTHOM 00beMe MPOPHUHAHCUPOBATH Pa3IHYHbIE pac-
XOZBI, IPOrpaMMBbI BO BceX cepax KU3HU 00LIecTBa U TOCYAapCTBa.

CriocoObl yKJIIOHEHUS! OT YIUIaThl HAJIOTOB B OIO/IKET MOTYT OBIThH
pasnuuHbl. Bo-niepBhIX, Yallle BCEro yKIOHEHHE MOXKET 3aKJII0UaThCs
B COKPBITHHU HAJIOroobaaraeMoi 6a3bl MK ee 3aHIKEHHS, BO-BTOPBIX,
B BHJE HEydeTa JAPYIHX OOBEKTOB HaJOrOOOJIOKEHHS, MCKAKECHHUE
JAHHBIX OYXTaJITEPCKOTO y4eTa, a TAKKE HECBOEBPEMEHHOM yIJaThl
HaJIOrOB, HEMNpEACTaBICHHSI WM HECBOEBPEMEHHOE NpECTaBICHUE
JOKYMEHTOB, HEOOXOAMMBIX JUISl UICUUCIICHHUS M YIIaThl HAJIOTOB.

B pesynprare mnpeacraBisieTcss BO3MOKHBIM JaTh aBTOPCKOE
orpeesieHHe TEPMHUHY «H30eKaHue TBOMHOTO HAOr000I0KEHUS —
3aKpeIVIeHHass Ha 3aKOHOJATEIbHOM YpPOBHE BO3MOKHOCTH Hallo-
ronjaTeabIMKOB HE yIUIAYMBaTh OJUH M TOT YK€ HAJIOT B OJHOM H
TOM K€ HaJIOTOBOM IEPHOJIe HEOJIHOKPATHO, KOTJa M0 0O BEKTHBHBIM
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MpUYMHAM (3aKOHOJATENBCTBY PA3HBIX TOCYAApPCTB) 3TO HEOOXOIH-
MO, IIPH TOM, YTO 3TO 00YyCIaBIMBAETCS MOCTYIUIEHHEM TaKUX HAJO-
TOBBIX IJIaTeXel B OI0KET OJTHOTO M3 FOCYJapCTBa.

Taxum 00pazoM, YKJIOHEHHE OT yIJIaThl HAJIOTOB M JBOWHOE Ha-
JIOT000JI0KEHHE — ABE KPAaiHOCTH, KOTOpPBIE B UTOI'€ HETATUBHO CKa-
3BIBAIOTCSI HA TEX WM MHBIX CyOBEKTax HAJIOTOBOTO MpaBa. B mepBom
Clly4ae HEraTHBHBIE IOCJEICTBUS HCIBITBIBAET IOCYAapCTBO, a BO
BTOPOM — HAJIOTOMJIATEIbIIHUKH.
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YOK 34
MKOEB C. K.,
MarucTpaHT 3 Kypca ropmpgmyeckoro ¢pakynsteta
Cesepo-KaBkasckoro ropHo-MeTanypruyeckoro MHCTUTyTa

(rocysapcTeHHoro TexHonornyeckoro yHupepcmrera)
Haywu. pyk. npogeccop XEBCAKOB A. B.

BHYTPUTOCYAAPCTBEHHbIE
NCTOYHNKW B COEPE M3BEXKAHNS ABOVHOTO
HAANOTOOBAOXKEHWS N TTPEAOTBPALLEHIASI
YKAOHEHWS OT YIIAATBI HAAOTOB

CoBpeMeHHBIE CTpaHbl 00J1aJal0T CYBEPEHUTETOM, KOTOPbIH JaeT UM
OIIpEe/ICIIEHHBIN CIIEKTP MpaB, HaJeIsIs TP 3TOM H 00s13aHHOCTIMA. Cpenn
TaKUX IPaB MOXHO BBIJICIUThH IPAaBO HAa OIpaHUYEHHME CBOCH HaJIOrOBOM
ropucauKd. O0bEeM TaKoro OrpaHUYEHHS MOKET OBITh pa3TNYHbIM U ca-
MOCTOSITEJIBHO ONPEAEIeTcs KaxIbIM roCyJapcTBOM MHPOBOIO COOOIIE-
CTBA.

KiroueBbie cjioBa: qBoitHOE HaJ'IOl"OO6J'IO)I(eHI/IC, HaJIOTrOIUIaTC/IbIIUKHA.

IKOEV S.K., KHEVSAKOV A. V.

DOMESTIC SOURCES IN THE SPHERE OF AVOIDANCE
DOUBLE TAXATIONS AND PREVENTION AVOIDING
THE FOLLOWING PAYMENT OF TAXES

Modern ones countries have sovereignty, which gives im defined
spectrum of rights, donating at and responsibilities. Among them you can
be right select a right on the restriction your tax system jurisdictions. The
volume of such an agreement restrictions maybe various and independently
defined by each state the world community.

Keyword: double taxation, taxpayers.

Boubiioe KoJIM4ecTBO CTpaH MBITAIOTCS PACIPOCTPAHUTH TAHHYTO
IOPUCIUKIIMIO Ha JIOXOJIBI PE3UICHTOB Ha TEPPUTOPUH JPYTOTo rocy-
JapCcTBa, OJJHAKO CTAJKUBAIOTCS C IIETIBIM PSAIOM MPOOIJIeM, OCHOBHAS
13 KOTOPBIX — IIepeMeIleHne HaJoroobaaraeMoii 6a3el U3 CTPaHbI pe-
3MCHCTBA HA JAPYTYIO TePPUTOPHIO. [109TOMY NPUXOIAT K BEIBOLY O
HEOOXOIMMOM OTKa3€ paclpoCTpaHEeHUs CBOCH I0PUCAUKINHI XOTsS ObI
Ha 4acTh TAKHX JTOXOOB.
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Takum 00pa3oM, BOIPOCHI HAJIOTOBOM FOPHCAMKIIMHA CTAHOBATCS
MPEMETOM PACCMOTPEHHST MEXKTYHAPOIHON TTOJUTHKH.

BHyTpurocyiapcTBeHHbIE CIIOCOOBI YCTPAHEHHUS MEK Ty HAPOTHO-
IO JBOMHOTO HAJIOTOOOJIOKEHHUS MIPEAIOIaraloT yCTpaHEHHE IBOWHO-
o HAJIOTOOOJIOKEHUI Ha OCHOBE HAIL[MOHAJIBLHOTO HAJIOIOBOIO 3aKO-
HOJATEILCTBA. >

ITo o6IemMy mpaBuily YCTPAHACTCS TAKOE HAIOTOOOIOKEHUE IS
CBOHMX PE3UICHTOB, OJHAKO B CBA3U C PA3BUTHEM MEXKIyHAPOIHBIX
OTHOILICHUH, MOSABJISIOTCS U JAPYTHe CyObEKThI, KOTOPBIE TI0 HAI[HO-
HAJIbHOMY 3aKOHOJATEIBCTBY KaKOM-TH00 CTPaHbl TAKKE MOTYT OBITH
OCBOOOKIIEHBI OT YIUIAThl HAJIOTOB.

B HaIMOHAILHOM 3aKOHOATEIBCTBE OTPAKAIOTCSA OJHOCTOPOH-
HHE METO/IbI H30EKaHUs JBOMHOTO HAJIOr000I0KEHHS U NIPET0TBPa-
IIEHHs] YKJIOHEHHSI OT yIUIaThl HAJOroB. HamMeHOBaHHWE, CYNIHOCTh
U COYETaHHE TAKMX METOOB 3aBUCHT OT HAJOTOBOM MOJMTHKH TOCY-
JapcTBa, SKOHOMHUYECKOM CUTyallud B CTPAHE M BOJIM 3aKOHOATEIIs.
K 9uciy Takux METOI0B OOBIYHO OTHOCSIT METOIbI HAJIOTOBOT'O BhIYe-
Ta, KPEANUTa, OCBOOOKICHHS U 3aUeTa.

OIHAaKO He BCE YYEHBIC M CIECHUAIMCTHI B C(epe HAIOrOBOIO
npasa MPU3HAIOT YKa3aHHBIE METOJbI B KAUECTBE CAMOCTOSITEIIBHBIX
B paMKax BHYTPHIOCYAapCTBEHHOIO PEKHUMa YCTPaHEHUS MEKIyHa-
POIHOTO IBOWHOTO HAJIOT000I0KEHH ST

Hanpumep, B psizie paboT BbIYET HAJOra, YIUIAYEHHOTO HAJOro-
[UIATENBIIMNKOM B IPYTOM TOCYAapCTBE, HE SBISETCS METOIOM YCTpa-
HEHHUs IBOMHOIO HAJIOTOOOJIOKEHUS, TaK KaK HE UMEET CBOCH LIEIIBIO
YCTPaHUTh JIBOWHOE HAJIOT000JI0KEHHUE, @ TOJBKO IPU3BAH 00JIErYHUTh
HAJIOrOBOE OpeMst HaJIOTrOIIATEIbIMKA B YACTH.

OTHOCHTENILHO BHYTPEHHHX UCTOYHHKOB OT/CIBHBIX TOCYIapCTB
B chepe u30eKaHUS IBOMHOTO HAIOrOOOJOKEHHS U MPEIOTBpallle-
HUsI YKJIOHEHHS OT YILJIaThl HAJIOTOB MOKHO OTMETHTh, YTO B MEPOBOM
MPAKTHKE BBIIEISIOTCS 00IMe BHYTPEHHHE HCTOYHUKH IIPaBa, CoJEp-
)arue B cebe HEeKOTOpbIe HOPMBI HAIOTOBOTO MPaBa, aKThl, KOTOPBIE
MOJIHOCTBIO TOCBSIIIEHBI PETYIMPOBAHUIO HAIOTOBBIX OTHOIICHUH, a

26TpuropeeB A.C. TloHsITHE MEXIYHAPOIHOTO ABOWHOTO HAJIOr000II0-
JKEHUsI U IIyTH ero ycrtpanenus // busnec, Menemkment u Ilpaso. 2017.
Ne1-2. C. 60.
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TaKKe OTHEJIbHBIC aKThl, PEryIHUpYyIolne n30eKaHue JBOWHOTO Ha-
JIOTOOOJIOKEHUSI U IPeIOTBpaIlleHre YKIOHEHHUS OT YIUIAThl HaJOTOB.

K uucny nepBbIX B MepapXuM HCTOYHUKOB OTHOCATCS KoHCTUTY-
uun (OCHOBHBIE 3aKOHBI) TOCYJapCTB.

Hecmotps Ha TO, 4TO KOHCTUTYLIMOHHBIE HOPMBI OCHOBHBIX 3aKO-
HOB HEKOTOPBIX TOCYJIapCTB COJEPKAT HAJIOTOBO-IIPABOBbIE HOPMBI,
OJIHAKO IOJIOKEHUS, KOTOpBIE PErJIAMEHTHPYIOT HENOCPENCTBEHHO
paccMaTpUBaeMblil BOIIPOC U 3aKPEIISIFOTCS. B KOHCTUTYLUH B MHPO-
BOH NMpaKTUKE HE HaXOJSAT CBOET0 OTPAKEHHUSL.

B Poccuiickoit ®enepaunn cr. 57 KOHCTUTYLIMN yCTaHaBIMBAET
crenytomee npaBuio: «Kaxaplii 00g3aH TIATUTh 3aKOHHO YCTaHOB-
JICHHBIE HAJIOTH U cOOpbI. 3aKOHBI, YCTAaHABIMBAIOLINE HOBBIC HAJIO-
M WIK YXYALIAOIIUE MOJ0KEHNE HAJIOTOIIATEIbIINKOB, OOpaTHOM
CWJIBI HE UMEIOTY.

To ecTb 3TO TONBKO O0IIME HOPMBI, PEryJIUPYIOIINE HATOTOBBIE
MIPaBOOTHOIIECHHUSI.

CrenyouM HCTOYHHKOB BBICTYTAIOT KOAU(DUIUPOBAHHBIE AKTHI
HaJIOrOBOTO 3aKOHOAATEIbCTBA.

Uro kacaeTcss MUPOBOI TPAKTHKH, TO HE BE3/I€ IPUCYTCTBYIOT KO-
TUGUIUPOBaHHOE HAJIOTOBOE 3aKOHOAATeNnbCTBO. ['oBOpst o EBpome,
MOKHO OTMETUTb, YTO HAJIMYME «HAJOTOBBIX KOJEKCOB» MOYTH HE
MPUCYLIE JaHHBIM CTPaHaM.

Kak mpaBuiio, naHHble TOCyAapcTBa MMEIOT OOMIMK HATOTOBBIN
3aKOH, KOTOPBIH OIpe/ieNsieT OCHOBHbIE MPUHIUIIBI HAJIOTOBOM CHUCTe-
MBI, @ TaKXKe 3aKOHbI, KOTOPbIE PETrJIaMEHTHUPYIOT BONPOCHI, CBSI3aH-
HBIE C TEM WJIM HHBIM HajloroM. B umncine ctpan ¢ kogudukanuei pac-
CMaTpUBAEMOT0 3aKOHO/ATENbCTBA MOKHO Ha3BaTh PdpaHuutio, rue
cymectByeT BceoOmmumii HaoroBeiid kogekce ot 1948 roga, KOTOpsIid
OXBaTbIBAET MPAKTHUECKH BCIO c(epy HAIOTrOOOJIOKEHHUS, a TaKkKe
KOIU(UIIPOBAHHAS BEPCHUsI HAJIOTOBOTO Kozekca ot 1982 roma.’

B nameili ctpane cymecTByeT KoAu(GpUIUPOBAHHBIN aKT B IBYX Ya-
cTsXx — HasoroBslii KoJiekc, B 4aCTH BTOPOI KOTOPOTO €CTh HEKOTOPhIE
HOPMBI, PETYUPYIOLINE CUTYaLUIO IBOMHOTO HAIOTOO00I0KEHUS.

27KacranoBa E./I. [IpaBoBble OCHOBBI MEXKIYHAPOJHOTO COTPYAHHYE-
CTBa B 001aCTH N30€XKaHUsI IBOWHOTO HAJIOr000JIONKEHHSI M TPEIOTBPAICHUS
YKJIOHEHHUs OT YIUIaThl HAJIOTOB: JHCC. ... KaH. IopuJ. Hayk. M., 2014. C. 39.
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W3HavanbHO crieyeT 00paTUThCS K TIOHSATHIO [IEHTPAIBHOMY I10-
HSATHIO MEXK]IyHAPOHOTO HAIOT000I0KEHUS — PE3UICHCTBO, 3aKpe-
IJICHHOMY B JQHHOM aKTe, MPUYEM PE3UACHCTBO yCTAHABIUBACTCS
KaK K (PU3NYECKOMY JIUILY, TaK U K FOPUIAYCCKOMY.

Cratps 207 HK P® ycranaBiauBaer, 4TO pe3uaeHTaMU IpU3HA-
0TCs (U3MYecKue iuia, paKkTHUeCKu Haxojsmecs B Poccuiickoii
Oepnepanuu He MeHee 183 kaneHgapHbIX THEN B TeueHue 12 ciaemyro-
IUX TOAPSIA MecsIeB. Pe3naeHTaMu — IOpUANYECKUMHU JIMIAMU TIPU-
3HAIOTCS POCCUMCKUE OPTraHU3alNU, 3aPETUCTPUPOBAHHBIC B YCTAHOB-
JIGHHOM TPaKJAHCKUM M aJMUHUCTPATUBHOM 3aKOHOAATEIHCTBOM
MOPSIAKE, a TAKKE MHOCTPAHHBIEC OPTaHU3aLMU C MECTOM YIIPaBICHUS
B P®, a Takke UHbIC UHOCTPAHHBIC OPTraHU3AINH, IPU3HABAEMBIC Pe-
3UICHTaMU B COOTBETCTBUU C MEKIyHAPOAHBIMU JOTOBOPAMHU.

Cyl1iecTByeT HECKOJBKO CIOCOOOB OMNpE/CIICHUS] PE3UICHCTBA
IOPUIUYECKOTO JHIa B MEKIYHAPOAHON MPaKTUKE: IO MECTY YIIpaB-
JIGHUS U KOHTPOJISL; IO MeCTy MHKoprnopanuu. [lo mecty unkopmnopa-
LU OTIPE/ICTICHUE PE3UICHTCBA CBOJUTCS B OCHOBHOM K KaKOW-JIMOO
(hopMe rocymapCTBEHHON PErucTpaluu WM akkpeautanuu. B poc-
CUICKOI (peliepalii HAJOTOBBIA PE3UJICHT 110 MPHHIUITY «HHKOPITO-
panys» TUIATUT HAJIOT Ha MPUOBUIL OPTaHU3allui B OIOPKETHYIO CH-
ctemy P® oT npuObLIH, OTYYSHHOM KaK Ha €e TePPUTOPHUH, TaK U 32
ee mpeenamu.

[Ipu 3TOM cTaTyc pe3uaeHcTBa BIUET HA pa3Mep CTaBKU HAJIOTro-
00JI0XEHHUSI, Ha TOPSJIOK MPEAOCTABICHUU OTYCTHOCTU U HA JPyTHe
(bakTOpHBI, TEM CaMBIM YCIOXHSISI HAJIOTOBBIE TIPABOOTHOIICHHUS Hepe-
3UICHTOB C OpraHaMu aJMHUHUCTPUPOBAHUS HAJIOTOBBIX MPABOOTHO-
mwenuilt B Poccun. Hampumep, Kk 1oxonaM pe3ueHTOB U HEPE3UICH-
TOB NPUMEHSIIOTCSI pa3Hble HAIOTOBbIE CTaBKU — 13 mpoueHToB u 30
MPOLIEHTOB COOTBETCTBEHHO.

[Ipencrarnsiercss BO3MOXHBIM OIPENIEIHUTh, B OOIEM, CUTYaIUIO
YIUTaThl PE3UJCHTOM U HEPE3UACHTOM HAJOTOB Ha Tepputopuu PO B
CBETC HAJIMYUS WIN OTCYTCTBHUS MEKIYHAPOJHBIX JOTOBOPOB MO BO-
IpocaM HaJIOT000JIOKEHUS.

[To o6memy npasuiy cratbs 311 HK PD (YcTpanenue nsoiiHo-
IO HaJIOTOOOJIOKEHUS) 3aKPEIUISET, YTO JTOXOJbI POCCHICKON opra-
HM3aLKUEN OT UCTOYHUKOB 3a mpeaenamu Poccuiickoit denepauuu ¢

236



Y4€TOM pacxXo/i0B, YUUTHIBAIOTCS TpPU ONpPEAETICHUH €€ HaJIOTrOBOU
0a3bl. OTHOCHUTENBFHO 3aueTa HaJora YCTaHOBIEHO MPAaBHIIO, COTJIAC-
HO KOTOpOMY 3a4€T Hajora, aHaJIOTHYHOT0 HAJIOTy Ha MPUOBLIb Opra-
HU3AIMH, YITIAYEHHOTO 3a PyOeKoM (3a HCKITIOYeHUEM AUBUACHIOB),
MIPEeIOCTABISAETCSI HA OCHOBAaHMM HOPM OTEYECTBEHHOT'O 3aKOHOJa-
TENbCTBA BHE 3aBUCUMOCTH OT TOTO, IPUMEHSIETCS] UJT HET B OTHOLIIe-
HUsIX Mexay Poccuiickoit @enepauneil 1 JaHHBIM UHOCTPAHHBIM T'O-
CyIapCTBOM MEXIyHApOJHOE COTJIAlIEHHE (JOroBOp) 00 n30ekaHue
JBOWHOT'O HAJIOT000JIOKEHHS.

VYrnaueHHble GU3MUECKUMU JIULAMH, SBISIOIIUECS Pe3UIeHTaMU
P®, B monoOHBIX caydasx cyMMbI HAJOTOB 3a pyOeXoM HE yUUTHI-
BaKOTCs Ipu ymarte Hajora B Pocculickoit denepanuu, ecinu UHOE
HE NPeAyCMOTPEHO COOTBETCTBYIOIINM MEXK/YHAPOIHBIM TI0TOBOPOM
Poccuiickoii deaepannu mo BONpocam HAIOTO0OI0KEHUSI.

CyTb npaBuia, 3akpemieHHoro B cratbe 386.1 HK P® (Yerpane-
HUE JABOMHOTO HaJIOr000I0KEHHsT) COCTOUT B TOM, YTO CyMMa HaJIOra,
YIIAYEHHOT0 OpraHu3alneil — pe3uJIEHTOM B Ka3Hy JIpyroro rocyaap-
CTBAa, 3aCUUTBIBAETCS B CUET POCCUICKOT0 Hajlora Ha umymectso. Ho
CyMMa BbIU€Ta HE MOKET MPEBBIIATh CyMMY POCCHHCKOI0 Hajora.

Crout otmMeTuTh, uTO B HamorosoM koaexce PO HeMHOro HOpM,
MOCBALICHHBIX YCTPAHEHUIO JBOWHOTO HAJIOTOOOJI0KEHHUS U MPEIOT-
BpAILEHUIO YKJIOHEHUS OT yIjaaThl HaoroB. [ToMrMo Ha3BaHHOM HOP-
MbI, Bo BTopoi yactu HK P® moskHo HaiiTu eme crateio 311, oTHO-
CHUTEJBHO Hajora Ha NpUOBUIb POCCUICKOIN OpraHU3aliu U Crocoda
3aueTa Takux cymm, u ctatbto 232 HK P® ycrpanenue nBoitHoro Ha-
JIOTO00JIOKEHHSI TPUMEHHTENILHO K (PU3UUECKOMY JIHILY.

CrnenyromuM BUAOM MCTOUYHUKOB BBICTYIAIOT MHBIE 3aKOHBI, pe-
TYJIMPYIOIIME BONPOCHI HAJIOTOOOI0KEHUS, B TOM YHCJIE U BOTIPOCHI
n30eKaHus ABOMHOTO HATOTOOOJIOKEHUSI.

B Poccun Taknx crienuanbHbIX 3aKOHOB HET.

B 3apy0e:kHOM 3aKOHOIATENHCTBE MOXKHO OTMETUTH 3aKoH DuH-
nsHaun ot 1995 rona «O06 ycTpaHEeHUU MEXIyHApOIHOTO JBOWHOTO
HaJIOr000JI0KEH D). >

28KacranoBa E./I. [IpaBoBble OCHOBBI MEXKIYHAPOTHOTO COTPYIHHYE-
CTBa B 001aCTH N30€XKaHUsI IBOWHOTO HAJIOr000JIONKEHHSI M TPEIOTBPAICHUS
YKJIOHEHHUs OT YIUIaThl HAJIOTOB: JHCC. ... KaH. Iopuj. Hayk. M., 2014. C. 40.
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AKTBl MUHHCTEPCTB M BEJOMCTB (HOPMAaTHBHO-TIPABOBBIC AKThI
HCTIONIHUTENLHOM BIIACTH) TAaKKe MOKHO OTHECTH K MCTOYHHKaM. B
TO K€ BpeMs MHIUBHIYalbHO-IIPABOBBIE aKThl (HAPUMEP, PEIICHHS
0 KOHKPETHOMY JIeNy) He OYAYT SIBISTHCS UCTOUHHKAMHU.

B Pocculickoi denepanuu TakuMu opraHamu sisitorcst [Ipasu-
TenbcTBO PO, OenepanpHas Hamorosas ciayxba PO, MunucrepcTBo
¢unancos PO, npyrue opransl, nHorna IIpesunent PO.

Kpome toro Munucrepcrso ¢punancos uim PHC PD 3auactyio B
MUCbMax Jal0T Pa3bsCHEHNE O MPUMEHEHUH TeX WJIM MHBIX COTJialie-
HUI [0 JAHHOMY BONIPOCY Ha MEXIYHApOIHOM YPOBHE.

CrenyomM MCTOYHUKOM HAJIOTOBOT'O TpaBa sIBISIETCS CyAeO-
Hasl TIpakTHKa. B rocynapcTBax ¢ aHIIIOCAKCOHCKOM CHCTEMO mpaBa
CyIeOHBIN MPEUEACHT SIBISETCS TAKHM K€ UCTOUHHUKOM HaJOTOBOTO
MpaBa, Kak ¥ 3aKOHOAATEJIbHBIE aKThl. B rocyaapcTBax pomMaHo-rep-
MaHCKOM MpaBOBOI CEMBbU CYIIECTBYIOT ONpEJe/IEHHbIE JUCKYCCHH
OTHOCHUTEJILHO TOT0, OTHOCHUTD JIM MX K HCTOYHHKAM TIpaBa.

He-daxTo, UX OTHOCST K MCTOUYHUKAM, a Jie-10pe, Cy bl HE BIIpa-
B€ CO3/1aBaTh HOBbIC HOPMBI B Kakoi-mu6o cepe. B GonbminHcTBE
TaKUX CTpaH NPUHUMAIOT B KaUeCTBE UCTOYHHUKA MpaBa IO BOMPO-
caM HaJorooOJO0KEHHUsSI TONbKO PEIICHUS BBICIIUX CYAEOHBIX Op-
raHoB.

Uro kacaeTcs 3aKOHOAATENbHOW 0a3bl 7Sl OpraHu3aliuy BeJCHUs
omopHoro 6u3zHeca, TO BO MHOTHX CTpaHaX MPHHATHI OTAEIbHBIC
BHYTPEHHHUE 3aKOHBI, HapuUMep, Ha MaBpUKHHM TAaKOBBIMH SIBIISIOT-
csi: 3akoH 0 KommaHusx 1984 1. (cuMrtaeTcs roJoM BO3HMKHOBEHHS
o duopHoii ropucaUKIMK); 3aKOH O AEATEIBHOCTH OQQIIOPHBIX
kommanuii Maspukusi (MOBAA Act) 1992 r; 3akon o Komnanusix
Mexnynapoanoro busueca (IBC Act) 1994 r.2%.

Odopnsrit 6usHec B Jlabyane (Manaii3ust) onupaercs Ha: 3aKOH
Manaiiznu «O06 oprropusix kommanusix» ot 1990 r.; 3akon Jlabyana
«O nHaznore Ha 0(HUIOPHYIO NPEATPUHUMATENBCKYIO JESITETbHOCTDY
ot 1990 r; 3axon «O06 oddmopubix Oankax» ot 1990 r.; 3axon Jlady-
ana «O0 yciyrax oddumopHoit prunancoBoit cmyxOb» oT 1996 1.; 3a-
koH «O0 oddmoprom crpaxoBanuu» ot 1990 r.; 3akon Jlabyana «O

29CyxapeB A.Sl. TIpaBoBble CHCTEMBI CTpPaH MHpPA. DHIMKIIOIEHYE-
ckuii cripaBounuk. M.: Hopma, 2003. C. 289.
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TPacTOBBIX KoMIaHHsx» oT 1990 r.; 3axon Jlabyana «O0 o piopHbIX
Tpactax» ot 1996 r.%°

Kpome Toro, Hanpumep, peructpauus opuiopos [lanamsl perymnu-
pyetcs 3akoHoM «O koproparusax» Ne 32 ot 1927 roga, Takxke neu-
ctByeT 3aKkoH PecnyOnuku [lanama Ne 25 ot 12 urons 1995 rona «O
CO3JJaHMHU YaCTHBIX (POHIIOBY.

Oouopbl — 5TO MPOTUBOIOJIOKHOCTH OOLIETO PeKUMa HaJIOr00-
OJI0’KeHUSI, KOTOPBIA cO3[]aeT MaKCHUMaJIbHO JIbIOTHBIC YCIOBUS AJIs
HAJIOTOIUIaTeNbIIUKOB. OIHAKO HE TOJBKO 3TO IMPHBIEKAET HHO-
CTpaHHbIE KOMIIAHUH, TAKHE IOPUCIUKLIUN yCTaHABIMBAIOT Pa3Iny-
HOTO pofa 3alpeThl U OrpaHHuYEHHs HA PACKPBITHE U MPeaoCTaBe-
Hue MHPOpMannu o GUHAHCOBBIX ONEPALUIX U yUYACTHHKAX KOMIa-
HuK.>!

Bapuanust opuiopHbIX 30H MOXKET OBITh Pa3iIMuHa, HAIIpUMeEp, BCe
JOXOABI MOTYT BOOOILlE HE 00jaraTbCsi HAJIOTaMH, JIMOO TOJIBKO TE
JIOXOJIbl, KOTOPBIE TMOJTY4YEeHbl Ha TEPPUTOPUU JPYTroro rocyaapcTna.
Taxoke MOTYT OBITH TPEAYCMOTPEHBI HATOTOBBIE JBIOTHI (UIJIH TTOJIHOE
0CBOOOKACHHUE OT YIIAThl HAJIOTOB) KOMITAHUH, 3aHUMAIOIINXCSl KOH-
KpETHOH JeATeNbHOCTHIO, CO3aHHbIE B ONpPEAEICHHON OpraHu3aly-
OHHO-TIPaBOBOI hopme, MO0 HE SBIAIOLUIUXCS PE3UICHTAMH.

B P® peiictByer Ilpukaz Munduna Poccun ot 13.11.2007 1. Ne
1081 «O6 yTtBepxkaeHun Ilepeyns rocynapcTB U TEPpUTOPUH, Tpe-
JOCTABISIIOIINX JIBTOTHBIM HAJOTOBBIA PEKUM HaJIOTOOOJIOKEHHS H
(unM) He MperycMaTPUBAIOILUX PACKPLITUS M MPEIOCTABICHUS WH-
¢dopmauuu mpu MpoBeneHHH (UHAHCOBBIX omepanuii (oduopHsie
30HBI)», KOTOPHIM YCTaHABJIMBAETCA MEepPeUeHb O(UIOPHBIX 30H — TO-
CYIapCTB M TEPPUTOPUH, MPENOCTABISIOUINX JTbIOTHBII HaJOTOBBIN
PEKUM HaIOroo0I0KEHHSI W HE TPeyCMaTPUBAIOIIUX PACKPBITUS
U TIpelocTaBIeH s MHPOPMAIK IpH MPOBEACHUH (DUHAHCOBBIX OTle-
pauuii. B aTom criucke 41 rocynapcTBo (MM TEPPUTOPHST), CPEIH KO-
TOPBIX TaKkue cTpaHbl, kak MoHako, O0bennHeHHbIe Apabckue IMu-

B0BypnunHa A.A. Vcnonb3oBaHue OQIIOPHBIX KOMIIAHUI B HAJOTOBOM
IUTAHUPOBAHUHU U YIIPABJICHUW aKTHBaMU opraHu3anui // [IpaBo u SKOHOMHU-
ka. 2006. Ne 1. C. 18.

1 Kacranosa E.JI. [IpaBoBble CIIOCOOBI YCTPaHEHUST MEXIyHAPOIHOTO
JIBOWHOTO HAJIOTOO0JI0KEHUS U OOPHOBI ¢ YKIIOHEHHEM OT YIUIAThI HAJIOTOB //
[IpaBo u ynpasnenue. XXI Bek. 2013. Ne1 (26) C. 110.
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patbl, [lanama, a Takyke cneuuaibHbIA aJIMUHUCTPATUBHBIA pailOH
Maxkao (Aombiab) B Kuraiickoit Hapoanoii Pecy6nmke u npyrue.

BaxHO TIOHSATH, YTO BHECEHUE TEX HJIM WHBIX CTPAH B MOJIOOHBIC
CIIUCKU OCYILIECTBIISIETCA HE C LEJBIO MPEMSITCTBOBAHUS COTPYIHU-
YEeCTBY C JIAHHBIMU TOCYJIAPCTBAMHU 10 KAKUM-THOO MOJTUTUYCCKHIM,
COIMANIbHBIM, DKOHOMUYECKUM MpuurHaM. CyTb 3aKII0YACTCS B TOM,
YTOOBI KOMITAHUM BEJIHM CBOW OM3HEC YECTHO U OTKPBIT, yILIAYUBas
HAJIOTH IYCTh JJaKe HE B OIO/DKET CTPaHbl PE3UACHTCTBA, HATIPUMED, &
B OFOJKET JIPYTO JTOrOBapPHUBAOIICHCS CTPaHBbI.
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PYCTCA MOJUTHUKO-TIPABOBOC IOJIOKCHUC HpaBI/ITeJ'ILCTBa CTpaHbI

YOK 342
KOKOEB A. A.,
CTyAeHT 2 Kypca MarucTpatypel kagenpei
KOHCTUTYLIMOHHOIO M MyHMULMMAILHOIO NPaBd
PrbOY BO «Cesepo-Kaskasckuii ropHo-meTanmypruyeckmi
MHCTUTYT (roCyAapCTBEHHBIN TEXHONOMMYECKMI YHUBEPCHTET)».
HayuH. pyk. a-p nea. Hayk, npogpeccop YEAXXKEMOB C. P.

MOMNPABKN KOHCTUTYLNW PO
N MPABNTEABCTBO PO

B crarbe ananmusupyercs poib U JestenbHocTh [IpaBurenscTBa PD
B CBETE MPUHITHS BHECEHHBIX B TekCT Konctutynmm P® mompaBok B
2020 roay u pa3pabOTKOH ¥ MPUHATHEM HOBOTO (peliepalibHOrO KOHCTUTY-
nroHHo 3akoHa 0 «lIpaBurensctBe Poccuiickoit dexepariumy.

KaioueBble ciaoBa: Koncrurymus P®, KOHCTUTYLUOHHBIH 3aKOH,
IIpaBuTtensctBo PO, KOHCTUTYIIOHHOE TTPaBO

KOKOEV A.A. CHEDGEMOV S.R.

AMENDMENTS TO THE RUSSIAN CONSTITUTION
AND THE RUSSIAN GOVERNMENT

The article analyzes the role and activities of the Russian Government
in light of the adoption of amendments to the Russian Constitution in 2020
and the drafting and adoption of a new federal constitutional law on the
“Government of the Russian Federation” in the light of the adoption of
amendments to the Russian Constitution in 2020.

Keywords: Russian Constitution, Constitutional Law, Russian
Government, Constitutional Law

CornacHo KoHCTHUTyIMHM Hamero rocyjaapcTsa, NPUHATOW Ha
BceHapoaHOM pedepenayme 12 nexadbps 1993 rona ¢ BHECEHHBIMU B
Hee nonpaBkamu B 2020 rony B Poccuiickoit denepaiyiyt KOppeKTHU-
232

KpymHblii yyenslii B 00J1aCTH KOHCTUTYLIHOHHOTO TipaBa, npodeccop

A.A. MumuH otMeydas POJIb U BHAYCHUC KOHCTUTYLIMOHHOI'O IIpaBa B

JTFOOOM rocyaapCTse noa4CpKuBall, 4TO B Ka)K,[[Oﬁ CTpaHC OHO SBJIA-
€TCS OCHOBOM M TJIaBHOU OTpaciibro HaHHOHaHBHOﬁ CHUCTCMBI IIpaBa,

3a1<penn${}0mel}'1 COBOKYITHOCTb HOPUAUYCCKUX HOPM, BbIpAXKAOIIUX

B2Koucruryus PO. M., 2020.
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roCyJapCTBEHHO-TEPPUTOPUATIBHY0 OPraHU3ALMI0 BJIACTH, MAKCH-
MaJIbHO COOTBETCTBYIOIIYI) KOHKPETHBIM HCTOPUYECKUM YCIOBHSIM
pa3BHUTHS JaHHOM CTPaHBI>.

N3yueHue UCTOPUM POCCUMCKOTO KOHCTUTYLMOHAIM3Ma HMEET
OO0JIbIIOE HAYYHO-NIPAKTUUECKOE 3HAYEHHWE B TNPOLECCE COBEPILEH-
CTBOBAHHS T'OCYAapCTBEHHO-TIPABOBBIX OTHOLIEHWH. OHO OCOOEHHO
HEOOXOIUMO B COBPEMEHHBIX YCJIOBHSX NOTOMY, YTO TIOJ BHIIOM Jie-
MOKpaTH{ B CTPaHE B LIEJIOM U B PA3JIMYHBIX €€ CyOBEKTax B YaCTHO-
CTH, HAMETUIIAaCh aryOHast TeHACHLUS X0po1o nmoaMedeHHas [Ipe3u-
neatoM P® B. B. [lytunbiM: «deaepaibHble aKTbl IPUMEHSITUCH TIPH-
OJM3UTENIBHO, YTO HA3bIBACTCS «II0 COOCTBEHHOMY YCMOTPEHUION .

He cexkper, 4T0 U 10 NPUHATUS KOHCTUTYLIMOHHBIX IIOIPABOK
[IpaBuTEenbCTBO HalIEH CTpaHBI 00J1a1aI0 OTPOMHBIMH ITOJIHOMOYHSI-
MU 110 CPaBHEHHUIO C aHAIIOTUYHBIMU OpPraHaMH BJIACTH OOJIBLIMHCTBA
cTpaH mupa. JJoCTaTOYHO CKa3aTh, 4TO IO ACHCTBYIOIIEMY OCHOBHO-
My 3aKOHY Hallle¥ CTpaHsbl B nojiHoMouus IIpesunenra B cirydasx Bo3-
HUKHOBEHMS HEIITATHBIX cuTyauui ucnoissser IIpencenarens Ilpa-
BUTEJILCTBA.

B HoBelileil UCTOPUM KOHCTUTYLIMOHHOI'O IIPAaBa aHAJIOTUYHbBIE
CUTyallMH YK€ ciaydanuch B cucreMe Biactu IIpesunent — Ilpen-
cenarens lIpaBurensctBa. Tak, cormacHo ykasy IIpesunenta PO
b.H. Enpuuna ot 3 oxts16psa 1993 roga Nel576 «B cityyae OTCTaBKH
IIpesunenta Poccuiickoit Menepanun, HEBO3MOKHOCTU AAJIbHEHIIE-
IO OCYLIECTBJICHHUS UM CBOUX ITOJIHOMOYHH, a TAKIKE B CIIy4ae CMEPTH
IIpesunenta Poccuiickoit Menepanuu nonnomouus IIpesunenra uc-
nonuseT IIpeacenarens CoBera Munuctpos — IlpaBurenscra Poc-
cuiickoit demeparm»>>.

JlaHHas mpaBoBas HOBeEJLIA IOSBWIIACH B CYPOBBIE I'OJlbl KOH-
CTUTYLIMOHHOTO KpU3HCa IOCTCOBETCKOM Poccuu, KOTOpbIN €1Ba He
3aBepIUMIICS aKTaMu | 'pa)kIaHCKOW BOWMHBL. JTa ke dopmylia mepe-

23 Murmmn A. A. KoHctuTynmonHoe (Tocy1apCTBEHHOE) IPaBo 3apy0ek-
HBIX cTpaH). M.: bensle anbBbl, 1996. C. 5-6.

Z4lytun B.B. Bpemsi HeompeneneHHOCTH W TPEBOXKHBIX OXKHIAHHUI
nipouio. [IporpaMmMHoe BBICTYIUICHHE TIEpe]] JOBEPEHHBIMH JIMLAMH B OTBE-
ThI Ha Bonipochkl// Komcomonbckas [Ipasna. 2004, 20 despas. C. 4.

25 Yka3 [pesunenra PO b. H. Enbimnza ot 3 oktsa6pst 1993 roma Ne 1576.
M., 1993.
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Jla4 MPE3UICHTCKOM BJIACTU ObLIA 3aKPEeIICHA M B IPUHSATOW HOBOM
Konctutyuuu ctpatsl, B KOTOPO# cTaThs 92 mpsMo MPOBO3TIAIIaa
«Bo Bcex cnyuasx, koraa IIpesunent Poccuiickoit denepanyu He B
COCTOSIHMH BBITIOJIHSATh CBOU OOSI3aHHOCTH, MX BPEMEHHO HCIIOJIHSET
IIpencenarens [IpaButenscTBa Poccuiickoin @enepaunm.

JanHas ropuaudeckas HOpMa ObUIa BOILUIONICHA B IPABOBYIO
JEWCTBUTEIBLHOCTh BO BpemeHa mpe3uaeHTcTtBa b.H. Enpuuna B
1996 rony. Kak u3BecTHO 5-6 HOSOpPSI OH HAXOMJIICS HA JICUCHUH, BO
BpeMs KOTOPOTo eMy ObLIa cjiesiaHa ornepanus Ha cepate. Cama npo-
LeAypa 3TOr0 MEUIIMHCKOTO BMEIIATEIhCTBA TpeOOBalla BPEMEHHOM
ero HeneecrocoOHocTH. Heszamonro g0 Toro, Kak Mpe3ujieHTy ObLT
cJieJaH HapKo3, OH Iepeaal MoJIHOMOUHUs I1aBbl rocynapcersa [Ipen-
ceparemto [IpaButensctBa crpansl B.C. UepHOMBIpAMHY KOTOPBIi,
nocie npuxoaa B co3Hanue b. H. EnpluyHa 1o ero ykazanuio BEpHYJI
CBOU BPEMEHHBIE IPE3UICHTCKUE MTOTHOMOYUS ENbIUAY.

B nanpHeliied uCTopuu rocy1apcTsa U rpasa CTpaHbl BO BJIACT-
HBIX B3aMMOOTHOUIEHUS IPE3UICHTA U IJ1aBbl IPABUTENBCTBA aHAJIO-
TUYHBIX CUTyalUd HE BO3HUKAJIO, OJHAKO OCTaBaJICSd HEOTPETYIUPO-
BaHHBIM C IOPUAMYECKON TOUKHU 3PEHUS BOIIPOC — KOMY MEPENAOTCS
nonHomouus IIpesunenta PO, ecnu Ilpencenarens IlpaBurenscTsa
HE Ha3HA4CH?

Hcxons u3 nOruku Benie, JaHHbIH Ipo0ea B KOHCTUTYITHOHHOM
IpaBe XOTs Obl B HEKOTOPOW CTENICHH MOYKHO BOCIIOJIHUTh HA OCHOBE
MpUMEHeHus (hefepabHOTO KOHCTUTYIIMOHHOTO 3akoHa «O [IpaBu-
tenbcTBe Poceniickoit denepanun», cTaThst 8§ KOTOPOro YTBEPHKIAET,
4YTO «B cilyyae BpemeHHoro orcyrctBus llpencenarensa IlpaBurens-
ctBa Poccuiickori deneparuu ero 00s3aHHOCTH UCIIONHSAET OJUH U3
3amecturened IIpencenarens IIpasurensctBa Poccuiickoit denepa-
LMK B COOTBETCTBUU C MUCHMEHHO O(OPMIICHHBIM pacrpeeiicHHeM
00s13aHHOCTEN.

COOTBETCTBEHHO, €CIIH UCXOAHUThH U3 TOr0, YTO UCIIOIHEHUE 00s-
3aHHOCTEeN [Ipe3neHTa B OKCTPEHHBIX Cilyyasx SIBISETCA OJHOW W3
HETOCPE/ICTBEHHBIX JIOJDKHOCTHBIX o0si3anHocTed [Ipencenarens
IIpaBuTenbcTBa, @ €r0 3aMECTUTEINH ITOJTHOMOYHBI UCIIOJHATH BCE €TI0
00s13aHHOCTH B Cllydae €ro OTCyTCTBHS, TO oOsi3aHHOCTH [Ipe3unen-
Ta JIOJDKHBI OBITh BPEMEHHO BO3JIOKEHBI Ha OJIHOTO M3 3aMECTHTEIICH
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IIpencenarens IIpaBuTenbeTBa B NOPSAAKE 3aMELEHUS, YCTAHOBIICH-
HOM pacnopsukenueM [Ipencenarens [IpaBurenscrsa.

B nacrosimee Bpems I'ocynapcrsennas gyma ®@enepansnoro Co-
Opanust PO omobpuna HOBBIN (enepanbHbIid 3aKOH O MPABUTEIBCTBE.
B ero ocHose npemoxkensslii [Ipesunenrom PO BapuaHT 3aKk0HONIPO-
eKTa KOTOPBII MpelycMaTpUBaeT HOBBIN MOPSAOK POPMUPOBAHHUS Ka-
OMHETe MUHUCTPOB.

B ciyuae, ecnu oH oOpeTeT cuily 3aKOHA TO HCIOJHHUTEIbHYIO
BiacTs B Poccun OynyT ocymiecTBIsTh MPaBUTENBCTBO U Ipyrue ¢e-
JepalibHble OpPTaHbl MM0J] OOIIMM PYKOBOACTBOM MPE3UACHTA CTPAHBI.
V3MeHeHus 1Mo CpaBHEHHUIO C ACHCTBYIOIINM (heaepanbHbIM KOHCTH-
TYLMOHHBIM 3aKOHOM KacaroTcsi U HazHaueHus lIpencenarens Ipasu-
TenbcTBa PO. IIpe3uneHT cMokKeT Ha3HAUYUTh KaHAUAATA TOJIbKO IIO0-
CJie TOTr0, KaK ero yreepaut I'ocynapcreenHas lyma, panee 1Jis1 3T0ro
TpeOOBAIOCH JIMIIb COTTIACHE MajlaThl, HO HE YTBEpKICHHE OOBIINH-
CTBOM TOJI0COB.

Ecau penyrarsl ['ocynapcrBenHol JlyMbl TPHKIbI OTKIIOHST KaH-
JUAATYpy IpeMbepa, IlaBa TOCYAapCTBA CMOXKET HA3HAYUTD €ro cam
[Ipencenarenem npaBUTENbCTBA, PaHEe OH ObUT JTUILIb UCIIOTHSIOIIM
obs3annoctu [lpencenarens [IpaButenscTBa. M3MeHeHus: kacarotcs
U MOpSAKAa HAa3HAYCHUs HAa TaK HA3BIBAEMbBIEC JOJKHOCTH CUIIOBBIX
MUHHCTEPCTB — MUHHCTPOB OOOPOHBI, MO JieJlaM Ype3BbIYaiHBIX CH-
Tyalluil, THOCTPAHHBIX el U T.A. [Io HOBOMY 3aKOHY MX Ha3HayaeT
[Ipesunent PO nocne koncynbranmii ¢ CoBerom denepanun dene-
pansHOro CobOpanust P®, ocranbHbix Oyner yTBepxaath [ocynap-
crBeHHas nyma ['ocymapctBennas yma ®enepansnoro Cobpanus
P® no npenoxkenuto riassl npaBuTenbersa Poccun.

HosmecTBa coxep:karcst 1 B BOIIPOCaX HAa3HAYEHUs KaHAUIATYP
3amecturener Ipencenarens npasurensctBa P@. Mx Ttaxxke mpen-
naraet Ilpesunent nns yreepxnaeHus ['ocynapcrsenHon [Jyme De-
nepansHoro CoOpanust Poccun. Ecnu gemyTaTsl TpHKIBI OTKIOHSIOT
ux, 1o llpe3unent PO moxkeT Ha3HAYUTH UX CAMOCTOSITENILHO, O€3 CO-
[JIACOBAHHUS C HUKHEHN MaJIaTOM POCCUICKOr0 NapiaaMeHTa.

ITpuHIUNIMANBHO HOBBIM IIOJIOKEHUEM 3aKOHA SIBUTCS PErJIAMEH-
Tanus nopsanaka yxozna IIpencenarens IIpaBurenscrBa co cBOEro mo-
cra. CornacHo HOBOMY 3aKOHY 3TO He Oy/ET COIPOBOXKAATHCS aBTO-
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MaTHYECKON OTCTAaBKOHM BCEro MPaBUTENBCTBA. TakuM 00pa3oM, rmpe-
3UJEHT CTPaHbl MOYKET CMEHUTh NPEMbEPA, HO COXPAHUTH IPHU 3TOM
COCTaB IMPEKHETO NIPABUTEIIHCTBA.

B cpencrBax maccoBoli mHGOpPMAIMK OKPECTUIM 3TOT 3aKOHO-
MPOEKT «IAaTPUOTUYHBIM NpaBUTENbCTBOM». Ham mpencrasnsercs,
YTO TAKOBBIM OH U SIBJIAETCS, MOCKOJIBKY MOJEPHU3UPYET JEATEIIb-
HOCTb NPAaBUTENBCTBA CTPAHbI U 3aMPEIIAET €ro 4jeHaM NPUHUMATh
Harpajpl THOCTPAHHbBIX TOCYJApCTB.

Pe3roMupys BBILIEH3II0KEHHOE, XOUETCS OTMETUTh, YTO HOBBIW
3aKOHOMPOCKT (heAepaIbHOr0 KOHCTUTYIIMOHHOTO 3akoHa o [IpaBu-
TenbcTBe PO M3MeHsieT MHOTHE MPUHIUIBI ero (JOpMUPOBAHUS, 3a-
nokeHHble eme npe3uaeHToM b.H. Enpuuabiv. Takum oOpa3om, B
Cllyyae BCTYIUIEHHMS JAHHOIO 3aKOHAa B opuanueckyro cuity Ilpesu-
neHT PO Oyner onpenensTs CTPYKTypy KaOWHETa, a YICHOM IpPaBH-
TEJNBCTBA MOXKET OBITh TpakaaHuH Poccuu, nocrurmmii 30 et u He
HUMEIOLNN rpakAaHCTBA IPYroro rocy1apcraa.

YUneHnaM MpaBUTENIBCTBA 3ANPEIIAETCS JIMYHO UJIU YEPE3 JOBEPEH-
HBIX JIMI] 3aHUMAThCSl OM3HECOM U JIF000M IPYroil OIIaunBaeMon Jie-
SITEIBHOCTBI0 KPOME HAy4YHOMU, MEAAroruyeckoi u TBopueckoir. OHu
TakKe 0e3 pa3pelieHus MPEe3UIeHTa CTPAaHbl HE CMOTYT NMPUHUMATh
TOYETHBIE 3BaHUS U HArpapl IpyTrux rocy1apcTB.

Hymaercs, 4Tto npeiaraeMble KOPPEKTUBbI 3HAUYUTEIBHO MOBBI-
CST aBTOPUTET NpaBuTeNbcTBa PO 1 OyayT crmocoOCcTBOBaThH €ro 3¢-
(beKTUBHOM JIEATEILHOCTH.
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CymecTBoBaHMe 0053aTEIbCTB, HE OOECIIEYEHHBIX MCKOBOW 3a-
HIATO#, IMEeT KOPHHU ellle B PUMCKOM MpaBe.>** Bo3MOKHOCTh mapaJi-
JIENIHOTO OJIHOBPEMEHHOTO CYIIECTBOBAHUSI MaTEPUAILHOTO TpaBa
Y TIpaBa Ha CyZieOHYI0 3alUTy A0 MPUHATHA [ pak1aHcKoro Kogekca
1994 1. B 0T€UeCTBEHHOM T'PaXXIaHCKOM TIpaBe oTpuianack.”’ Onna-
KO COBPEMEHHOE I'PaKJAaHCKOE 3aKOHOIATEILCTBO BIOJHE JIOTyCKa-
eT HaJM4ne 00s3aTeNIbCTBECHHBIX TPEOOBaHMI, HE TapaHTHPOBAHHBIX
BO3MOXHOCTBIO IMPUMCHCHUSA CHUJIBI T'OCYAApCTBCHHOI'O IPUHYKIIC-
Hus. C TOYKHM 3pEHUs] MPAaBOBOM MPUPOJBI MPaBO Ha CyJeOHYIO 3a-
[IUTYy TPEACTaBIACT COO0N OTHO M3 MPABOMOUUN CyOBEKTHBHOTO

26 XBoctos B. M. HarypaibHble 00513aTeIbCTBA 10 PUMCKOMY MPaBy. M.,
1898.

Z7Kopuees C.M. IIpaBo rocymapcTBeHHO# coOcTtBeHHOCTH. M.: Mo-
ckoBckui yauBepcuret, 1964. C. 75; I'pubanos B.I1. [Ipenens! ocymiectsiie-
HUS U 3alUTHI FpaXkJaHCckux npas. M., 1972. C. 252-253.
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mpaBa — IPaBOMOYME Ha MpUTsA3aHHE (T.€. HA BO3MOXKHOCTh MpEIb-
SIBIICHHsI 00513aHHOHM cTOpoHE TpeOOBaHU, 00ECIIeYeHHBIX roCyaap-
CTBEHHBIM MPHHYXICHHEM).

CoBpeMeHHBIH 3aKOHOJATENb CIPABEJIMBO CUUTAET, YTO TPH-
MEHEHHE MHCTUTYTOB HUYTOKHOCTH M OCHOPHMOCTH CHEJOK Oolee
3G HEeKTUBHO, TaK KaK HUYTOXKHOCTBH CHIEJIOK TO3BOJISIET 00ECIeUUTh
OXpaHy MHTEPECOB KPeJUTOpa HEMOCPEACTBEHHO 3aKOHOM, TOTAA KaK
OCIIOPUMOCTD C/ICJIKH HalpaBiieHa Ha y4eT MaTepHaIbHOTO HHTEepeca
CTOpOH 00s13aTenbeTBa.

B oOs3atenbcTBax, He 00ecnedeHHBIX (JIMIICHHBIX) HCKOBOH
3aIUTOH, CYOBEKTHBHOE MPAaBO «OCIAa0IEHO» OTCYTCTBHEM BO3-
MOKHOCTH OOpalleHus K TOCYJapCTBEHHBIM OpraHaM B ciydae
HeO0OXOAMMOCTH BOCCTAHOBJICHUSI HapylleHHOro mpasa. [loaro-
my . JI. 'puMM Ha3bIBan Takue 0053aTENbCTBA «HEMOTHBIMUY B TOM
CMBICJIE, YTO OHU pacCUUTaHbl Ha TOOPOBOIBHOE UCTIOTHEHHE JTOJIK-
HUKaMH CBOMX 00s3aHHOCTE.** DTHUM OHM KOpEHHBIM 00pa3oM OT-
JUYAI0TCS OT OTHOLICHHH, CBSI3aHHBIX C COBEPILEHUEM HeAelCTBU-
TEJBHBIX, B TOM YHCJIE U TPOTUBO3AaKOHHBIX, CAEIOK, KOTOPBIC BELYT
K TIOCJIEJICTBUSIM, CBSI3aHHBIM C X HEJCHCTBUTEILHOCTBIO, JISKAIIeH
B UX OCHOBaHUH.”*!

B cuity otcyTcTBUS B TOJOOHBIX 00s3aTeNbCTBAX MPABOMOYHS HA
CyAeOHYIO 3alIUTY, T.€. HA BO3MOXXHOCTH aleJUBSIUN K TOCYAapCTBEH-
HOMY OpraHy, He SIBJISIIOIIEMYCS CyOBEKTOM 00s3aTeNbCTBa, OHU Tpa-
JULHOHHO UMEHYIOTCSI HaTypalibHBIMU (HEMCKOBBIMH) 00513aTE/ILCTBA-
MH (obligationesnaturales). K nx unciy otHocsites: 1) o0s3aTenbeTBa, B
OTHOILIEHUU KOTOPBIX CyJIOM IPUMEHEHa MCTEKIIas HCKOBast JaBHOCTD
(ct. 199 T'K P®); 2) obsi3aTenbeTBa, M3HAYAIBHO, B CHITY MaTepUalib-
HOTO TIpaBa, He oOecrieueHHbIe CyAeOHON 3auToi (Hampumep, 00s-
3aTeNbCTBA M3 PUCKOBBIX CHEJIOK UIP U MapH, a TaKKe 00s3aTeTIbCTBA

238 Anexceer C. C. IIpo6nemsr Teopun mnpasa // Cobp. cou.: B 10T. T. 3.
M.: CraryT, 2010. C. 309.

2 Pacrepsies H. HeneliCTBUTEIBHOCTD FOPUIUYECKUX CIETIOK 10 PyC-
ckoMy mpaBy: YacTp oOmast n yacte ocobeHHas. Jlormaruueckoe nccieno-
Banue. CII6., 1900. C. 19.

20 pumm 1. /1. Jlekiuu no jorme pumckoro mpasa. C. 323.

2 paxxnanckoe mpao: B 41.: Yue6uuk / [lox o6ur. pex. E. A. Cyxano-
Ba. T. 4: O6s3arenbpcTBeHHOE TIpaBo. M.: BontepcKiysep, 2006. C. 605.
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T0 BBITUIATE TaK Ha3bIBAEMBIX TOHOPAPOB ycrexa);** 3) o0s3aTenbCTBa,
MOTepsIBILIE CYACOHYIO 3alIUTy B CUITY IEHCTBHSI HOPM MPOLECCyallb-
HOTO IpaBa, HEe CBSI3aHHBIX C MCTEYEHHWEM MCKOBOM AaBHOCTHU (CT. CT.
150, 151 AIIK P®); 4) o6s3aTenbeTBa, KOTOPBIE W3HAYAIBHO HE ObLIN
obecrnieyeHbl Cy1eOHOM 3aMTON (B CHITy HOPM IPOLECCYAIBHOTO Tpa-
Ba), HO TIPH HACTYIUICHUH OIPE/ICICHHBIX IOPUANIECKUX (DAKTOB MOTY-
qaroT cyneOHyro 3anmTy (4. 2 ct. 148ATIK Pd).*#

Bo03MOXHOCTD TIPOIOIKEHHS CYLIECTBOBAaHUS 00s3aTeNbCTBEH-
HOT'O MaTepHalIbHOTO [IPaBa Mociie NpeKpalieHus JeCTBUS IPaBOMO-
Yy Ha CyleOHYI0 3aIlUTy MOATBEP)KIACTCS M 3aKOHOAATEILCTBOM.
Cratps 206 'K P® npennonaraeT BO3MOXKHOCTh MPOU3BEAECHUS HUC-
MOJTHEHUS TTOCIie HCTeUeHHs CPOKa HCKOBOM aaBHOCTH. [IpaBuimo m. 1
cT. 199 T'K PO npestomMupyeT npooyiKeHHe CyIEeCTBOBaHUS MpaBa
HE3aBHCHMO OT MCTEUEHMsI CpOKa MCKOBOI naBHOCTH, a c¢T. 1109 I'K
P® npeanonaraer BO3MOKHOCTh IIEpeIauil UMYIIECTBA U MTOCTIE HCTe-
YEeHUS CPOKA UCKOBOM JaBHOCTH.

Jnst peanu3zanyy npaBa Ha 3a4eT CYIECTBOBaHHE MaTepUalbHO-
ro npasa (paxTHyecKu mpaBa TpeOOBaHUS) UMEET MPHHLIUIHATBHOE
3Ha4YeHHUE, TIOCKOJIBKY OHO COCTABIISIET COACPIKaHUE OJJHOTO U3 00s13a-
TEJILHBIX KPUTEPUEB 3a4€TOCIOCOOHOCTH TPEOOBAHUS — €0 HATUYHO-
cTd. [1J1s BO3MOKHOCTH IPUMEHEHHSI 3a4eTa UMEET 3HaYCHUE MTPEXkKIC
BCETO HE COZIepPKaHKE M COCTAB CyOBEKTHBHOTO IIPaBa, a peaibHOe
CyLIECTBOBaHUE MPAaBOMOYMS B BHJE MpaBa TpeOOBaHUs, KOTOPOE,
COOCTBEHHO, U sIBIIsIeTCI 00BbEKTOM 3aueTa. Hanmuuue nim oTcyTcTBHE
CyIeOHOH 3aIIUThl JAaHHOTO MPAaBOMOYHUS COCTABISIET AOTIONHUTEIb-
HBIA MPaBOBOM MEXaHHM3M B CYIIECTBOBAHMHM MaTEpHAJIbHOTO Tpa-
Ba, UMCIOLIMH OXpaHHUTENbHOE cofep:kanue. [losTomy n3HavanbHOE
OTCYTCTBHE MPaBa Ha CyACOHYIO 3aIUTY B COCTaBe CyOBEKTHBHOTO
MpaBa, CBSI3aHHOE C MPAaBOBOW MPHUPOAOH 00s3aTeNbCTBA, WM €ro
MpeKpaleHne B CHUITy 3aKOHA HE OTPHLAIOT U HE MPEKPAIaioT CyIle-
CTBOBaHME TpaBa Ha OCYIICCTBIICHHE 3a4eTa MPU COOJIOACHUH BCEX
YCIIOBUH 3a4€TOCIIOCOOHOCTH TPEOOBaHUSL.

22TJocranosienue Koncruryumonnoro Cyna PO or 23 suBaps 2007 .
N 1-IT1// C3 P®. 2007. Ne 6. Cr. 828.

3 Mycapckuit C.B. O ngefictuu crarbu 411 'K PD B oTHOIIEHHH 00351~
3aTeJIbCTB C UCTEKIIEH HCKOBOM JIaBHOCTHIO // 3akoHoaTenbeTBO. 2008. Ne 2.
C. 10-11.
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[IpumeHeHune MpaBOMOYHs Ha CYJICOHYFO 3alUTY MPaB HAXOIUTCS
B TECHOM CBSI3U C HHCTUTYTOM HEACHCTBUTEIBHOCTHU CACIIOK, COCTAB-
JIsisi OCHOBY ero (h)yHKIIMOHUpOBaHWUsl. J[s ysICHEeHUS PaBOBOW MpH-
POIIbI 3ampeTa Ha OCYIIECTBIICHUE 3a4eTa 00s3aTeNbCTB, He obecre-
YEHHBIX UCKOBOH 3aIMTON, HEOOXOIUMO COIOCTABUTH IMOCIIEICTBHS
U BO3MOXXHOCTH OCHApUBAHUS CAEIKH IO MPOBEACHUIO 3a4eTa, 0CO-
OCHHO B CTy4asX, KOTJa OHa UMEET OJHOCTOPOHHUH XapakTep.

B o0s13aTebcTBaX, HE TUIICHHBIX HCKOBOM 3alIUTHI, JTFO0Ast CeI-
Ka TI0 OCYIIECTBJICHUIO 3a4eTa MOXKET OBbITh OCIOpeHa B CyAcOHOM
nopsiake. OHAKO OTCYTCTBHUE IMpaBa OOpalleHUs K CyaeOHBIM WH-
CTaHIIUSAM CYIIECTBEHHO OCIIA0JISET TOJOXKEHHE KOMIIEHCATa — Tac-
CHUBHOU CTOPOHBI 3aueTa. [locKoIbKY OTHOCTOPOHHMI 3aUeT — CAEIKA
OJIHOCTOPOHHE-0053bIBAIOIIAS, TO COJCpP)KAHUE OO0SI3aHHOCTH KOM-
IeHcaTa CBOJUTCS K HCIOJHEHHIO HETaTHBHOW OOS3aHHOCTH «HE
MPEMNSTCTBOBATEY) pealli3allii MPaBOMOYNS Ha aKTUBHBIC NEUCTBUS
KOMIIEHCaHTa (MHUIMaTopa 3a4era). M B ciydae, eciiu 00s13aTelIbCTBO
JIUIIEHO MUCKOBOM 3alIUTHI, KOMIICHCAT YK€ HE BIIPABE OCIOPUTH JIeH-
CTBUS KOHTpAreHTa Mo 3a4eTy, OH JIUIIb BBIHYKICH KOHCTAaTUPOBAThH
(bakT ero ocymiecTBICHUS.

B takux cimyuasix B 00s3aTenbCTBaxX C M3HAYAIBHO OTCYTCTBYHO-
MM TPABOM HA UCK 3a4eT JOJDKEH OyAeT MPUMEHSATHCS YK B I0-
JIO)KEHUH, KOTJa KOMIIGHCAT HE CMOXKET ero ocmnoputb. OmHaKo B
00s13aTeIbCTBAX, IJI€ UCKOBAs 3alllUTa MPEKpaIaeTcs He ¢ MOMEHTa
HUX BO3HMKHOBEHUS (Hampumep, MpU MPUMEHEHUH CYJIOM CpOKa HUC-
KOBO# JaBHOCTH TIO 3asBJICHHIO OJTHOW M3 CTOPOH 00s3aTesibeTBa (11.
2 ct. 199 I'K P®)), HasimyecTBYET YacTh UCIIOTHEHHS 00s13aTEIbCTBA,
KOTOpasl 3allUIleHa BO3MOKHOCTBIO MPEABSBICHUS HCKa. B 3TuX
CIIy4asiX MOCIEACTBUSL COBEPIICHUsS CACIKH IO 3a4eTy HAXOMASITCS B
3aBUCUMOCTH OT MOMEHTA COBEPIICHUS CIEIKA OTHOCUTEIHHO MO-
MEHTa TPEKpAaIlIeHUsl JSHCTBHUS MPABOMOYMS Ha CYACOHYIO 3alluTy.
Ecau chenka mo 3auery npousBeeHa MOCIe MOMEHTA MPEKPAIICHUS
HUCKOBOU 3aIlUTHI, TO MOCJIEICTBUS €€ COBEPIICHHUS TOXKICCTBEHHBI
MOCIIEACTBUSM OCYIICCTBJICHHS 3aueTa B 00s3aTENbCTBAX C HM3HA-
YalabHO OTCYTCTBOBABIINM MPABOM Ha MpeabsBieHue ucka. [laccus-
Has CTOPOHA 3a4eTa B 9TUX CIy4yasx He UMECT HUKAKOH BO3MOKHOCTH
OCHapuBaTh NEUCTBUS MHUIIMATOPA 3a4eTa U BBIHYXKJACHA MPUHUMATH
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ero momyanuao. [1o3ToMy 3aKoHOATENb B LIETSAX 3AIUTHI TACCUBHON
CTOPOHBI 3a4eTa U YCTAaHOBJIICHHsI 0053aTEIIbHOW BO3MOKHOCTH OCIIa-
pYBaHUsI TEHCTBUN KOMIIEHCATA U YCTAHABIMBAET IIPABUIIO O 3alpeTe
3aueTa TpeOOBaHMUIA, HE 00CCIICYCHHBIX UCKOBOW 3alIUTOM.

[Ipencrasnsiercs, 4To MOJOOHOE MPABUIIO JIOJIKHO OBITH PacIpo-
CTPaHEHO B OTHOIICHUU JFOOOH OJHOCTOPOHHE OOS3BIBAIOIICH ClIei-
KH B IPXKIaHCKOM ITPaBe B KA4eCTBE OOIIET0 MpaBmiia. ITO TO3BOJIUT
CYIIECTBEHHO YCHIIUTh MPABOBOE MOJIOXKCHHUE JOJDKHUKOB B 00s3a-
TEJBCTBAX, B KOTOPBIX OTCYTCTBYET MPABO HA OOpallieHue B CycOHbIC
nHcTaHnuu. [logo0HOE MpeioKeHne M0 M3MEHEHHUIO CYIIECTBYIO-
Ier0 3aKOHA BHECEHO pa3paboTUMKaMu IPOeKTa u3MeHeHu B ['pax-
naHckuii konekc P®, B koTopoM mpeiuaraeTcsi BBeaeHue B cT. 199
I'K PO 0. 3, B COOTBETCTBUU C KOTOPHIM HE JOMYCKAIOTCS OJHOCTO-
pOHHHE NEUCTBUS, HAMIPABJICHHBIC HA OCYIIECTBICHUE IpaBa (3auer,
0e3aKIEeNTHOE CIIUCAHUE JICHE)KHBIX CPEACTB, 00OpAIlCHIE B3bICKAHUS
Ha 3aJI0)KEHHOE MMYIIECTBO BO BHECYJICOHOM IMOPSIIKE U T.II.), CPOK
HCKOBOM JTaBHOCTH JIJISI 3aIIUTHI KOTOPOTO UCTEK.>**

OnHako ecnu cieiKa Mo 3a4eTy COBEpILCHA A0 MPUMEHEHUS UC-
KOBOI JJaBHOCTH, TO IIPaBO Ha oOpallleHUe B CyIeOHbIC HHCTAHIIUU B
ClIy4yae BO3HUKHOBEHHUS MPETEH3UN y MMACCUBHON CTOPOHBI 3a4eTa CO-
XPaHSAETCS U MOXKET ObITh peann3oBaHo. Ho 3aK0H CBSA3BIBACT MPUME-
HEHUE MCKOBOH JIaBHOCTH C HEOOXOAMMOCTHIO OJJHOCTOPOHHETO BO-
JICU3BSBICHUSI CTOPOHBI, MO 3asBJICHUI0 KOTOPON OHA MPUMEHSIETCSI.
B orcyTcTBUE Takoro 3asBieHUS JIF00ask U3 CTOPOH 3a4eTa UMEET JIBE
BO3MOXKHOCTH OOpalleHusi K CyJeOHbIM HHCTaHIMSIM: 1) OCIOPHTH
C/IEITIKY TIO 3a4eTy; 2) 3asBUTh O NPUMEHEHUH CPOKa JaBHOCTH, €CIIU
TaKo# Cpok yxke ucrek. M ecim maccuBHBIN CyOBEKT 3a4era, CKopee
BCErO, MPEANOYTET MEPBYI0 BO3MOMKHOCTh M COYTET HEOOXOIUMBIM
MPEeIbIBUTh TPEOOBaHUE O IMPHU3HAHHM CACIKU 10 3a4eTy HeJcH-
CTBUTEJIBHOM, TO TAKOE €ro ACUCTBHUE B Clydae, €Clid CPOK MCKOBOM
JTABHOCTHU MCTEK, MOXET OBITh MOJIHOCTHIO MMAPAIM30BAHO 3asBIICHU-
€M MHHUIMaTopa 3a4yeTa O MPUMEHEHUHU MCKOBOW AABHOCTU K JAHHO-
My 0053aTebCTBY, YTO B COOTBETCTBUH C a03. 2 . 2 cT. 199 'K PD
JOJKHO TIOCTY>KUTH IIJISl Cy/la OCHOBAaHUEM K BBIHECEHUIO PEIICHHUS
00 OTKa3e B UCKE O TIPU3HAHUU CJICNIKH 110 3a4eTy HEJICUCTBUTEIILHOM.

24 http://www. arbitr. ru/
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CrnenoBaTenbHO, B Cly4dae HCTEUEHUSI CPOKA HCKOBOW JJaBHOCTH KOM-
MIEHCaHT (aKTUBHAs CTOPOHA 3a4yeTa) MOoJy4yaeT IPEeUMYILecTBa epes
KOMIIEHCATOM HE3aBHUCHUMO OT TOTO, COBEpPIIEH 3a4eT 0 MJIH MOCie
MpeKpalleHHs] UCKOBOH 3allIUTHI B 00sI3aTEIbCTRE.

U B nanHOM ciy4ae He IPUHLINUIHAIBHO, YTO B OTHOILICHHUSX CYOb-
eKTOB 0053aTEeNIbCTBA BO3HUKAET HEKasi HEONMPEAEJICHHOCTh OTHOCH-
TEJILHO MOCIEICTBUI NPUMEHEHHS HCKOBOW TaBHOCTH, H0O MOI00HAs
HEOIPEICIeHHOCTh BCEra MMEET MECTO Jake B 00s3aTeNbCTBaXx,
o0ecTeYeHHBIX UCKOBOH 3alllMTOW, HANpUMEpP B Clydyae MpeabsiBiie-
HUS CKa O TIPU3HAHUHU OJHOCTOPOHHE 00S3bIBAOIICH CAEIKH Helei-
CTBHUTEJILHOW, KOTZIa YNPaBOMOYEHHOE Ha COBEPLICHHE MOA00HON
CZEJIKH JINLO, OCYIIECTBIISS €€, HE MOKET He MPEABUJIETh BAPUAHT €
BO3MO>KHOTO OCIIAapUBAHUs MACCUBHBIM KOHTpareHToM. Kpome Toro,
JIeTI0 HE B TOM, UTO CIEJIKa HE MOKET ObITh IPU3HaHA HeJleHCTBUTEIb-
HOW Ha OCHOBaHUH IOPUANYECKUX (AKTOB (Hampumep, 3asiBICHHIA 00
HCTEUYEHUHU MCKOBOW TaBHOCTH), HACTYIUBIINX YK€ IOCJIE €€ COBEp-
LIEHHs, HO B MOMEHT COBEpIIEHUsI OTCYTCTBOBABILNX, KaK yKa3bIBa-
ercs B auTeparype.’*’ B 1aHHOM ciiydae mpuMeHEeHHEe CPOKa HCKOBOM
JTAaBHOCTHU CJIY>)KHUT HE OCHOBaHHEM IPU3HAHMS CIEIKH HEJECHCTBH-
TEJILHOM, a JIMIIb MPUYMHOM OTKa3a B HCKe 0 npu3Hanuu. [logobHoe
MOJIOKEHUE MPEXkKIE BCErO0 HE MOXKET ObITh MPU3HAHO IOITYCTUMBIM,
KaKk Hapyliaroliee NPUHLUUI IOPUIMYECKOrO PaBEHCTBA CYOBEKTOB
IpaX/1aHCKO-TIPaBOBBIX OTHOILEHUI, 4TO ABJSETCS BECKMM OCHOBa-
HUEM JJIsl yCTaHOBJICHHMS 3allpeTa Ha OCYILECTBICHHE 3aueTa B 00s13a-
TENbCTBAX, B KOTOPBIX OTCYTCTBYET MPABO HAa UCKOBYIO 3aLUTY.

[loaxon rOpUANYECKON AOKTPUHBI U CyleOHOW MPAKTHKH K BO-
MpocaM OCYIIECTBIICHHsI 3aUeTa B 00s3aTeNbCTBAX C UCTEKIIUM CpPO-
KOM HCKOBOM 1aBHOCTH HeoJHO3HaueH. HekoTophrie yueHble CBsI3bIBa-
10T JIeHCTBUTENBHOCTD CHAENKH IO 3a4eTy ¢ (PaKTOM OCYIICCTBIICHHS
3asIBJIGHUS] O TIPUMEHEHUH CPOKa MCKOBOHM JTaBHOCTH, yKa3bIBasi, UTO
B OTCYTCTBHME TaKOTO 3asBJIEHUS CJENIKA MO 3a4eTy JOJIKHA MpHU3Ha-
BaThCs ICHCTBUTENBHOM.**® J[pyrue mccienoBaTesi CTaBIT BO3MOX-

23Mycapckuit C.B. O ngefictuu crarbu 411 'K PD B oTHOIIEHHH 00351~
3aTeNIbCTB C UCTEKINCH NCKOBOM TaBHOCTHIO // 3akoHomaTenbeTBO. 2008, No 2.
C. 13.

246 Temokuna M. B. IpekpalieHue rpaxx1aHCKO-IIPABOBIX 00s13aTeIbCTR
3aueroM // [IpaBo u sxoHoMuKa. 2000. Ne3. C. 23.
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HOCTB MPEKpaleHns: 00s3aTenbeTBa 03 UCKOBOM 3aIUTHl 3a4€TOM
B 3aBUCHMOCTb OT COJIEpXKaHUSI BCTPEUHBIX TPEOOBaHUH U CyOBEKTa
00513aTeNbCTBA, KOTOPOMY NMPUHAUIEKHUT HE 3aLIUIIEHHOE HCKOM Tpe-
ooBanue.”’’” TpeTbu aBTOPBI BUIAT BO3MOXKHOCTD 3aIIUTHI CyOBEKTOB
MOJOOHBIX 0053aTENBCTB B BHIOOPE KPEIUTOPOM B3BEILIEHHOTO TTOBE-
JICHWSI B 3aBUCUMOCTH OT TTIOBEJICHUS €ro KOHTpareHra.”*

denepanbHble apOUTPAKHBIE CY/BI CBA3BIBAIOT IPUMEHEHHE TIpa-
Buiia cT. 411 co BpeMeHeM OCYILECTBICHHS CICTKH TI0 3a4eTy>* oo
YKa3bIBAIOT Ha HEOOXOAUMOCTH JI0Ka3bIBAaHUS 3alaBHEHHOCTH 00s13a-
TEJIbCTBA JIULOM, ACJIAIOIIUM 3as1BJIEHUE O IPUMEHEHUN UCKOBOU JaB-
HocTu. [Ipu 3TOM ropHaMYecKas JOKTpUHA 1 o3unus [Ipesuanyma
BAC P® npuaep:xuBaroTcs napagurmel, B COOTBETCTBHH C KOTOPOH
moboe 3a1aBHEHHOE TpeOOBaHUE B MPUHIIMIIE HE MOXKET OBITh Mpe-
MeToM 3aueTa.”!

B cBsA3M ¢ M3JI0KEHHBIMU BBIILIE apTyMEHTaMU MIPEACTABIIAETCS,
YTO AaHHOE MTPABUIIO MOXKET OBITH CHOPMYIHPOBAHO EIIe TOUHEE: «HE
JOMyCKaeTcs 3a4eT TpeOOBaHM, BHITEKAIOMINX U3 003aTeNbCTB, JIU-
LICHHBIX CyeOHON 3aIUTHI».

I'paxknanckoe 3aKOHONATENBCTBO 3HAECT IPUMEPHI B3aUMOACH-
CTBUS [BYX 3aIIPETUTEIbHBIX PEKHMMOB, JAIOLUX B PE3yJbTaTe UX
CYMMHPOBAHUS PEKHUM JI03BOJIUTENbHBINA. B cBsI3H € TeM, 4To moTpeo-
HOCTH U HHTEPECHI CyOBEKTOB 0053aTENbCTB MHOTOOOPA3HbI, 32KOHO-
JlaTeb, YCTAHOBUB MOPAIOK, B KOTOPOM BEIyIllee MECTO 3aHUMAIOT
3aIpeThl, OJHOBPEMEHHO BBOJAUT B HEKOTOPBIX CIIy4asiX UCKIFOUECHUS
13 3alpeTOB U JAET NIEPEUCHb OCHOBAHUN, KOIIa B Pa3pEIIUTEIbHOM

247Bessenko P. C., ®axperaunos T. P. 3auer B rpaxaanckom npase: OnbIT
HCCIIEJOBaHUS TEOPETUYECKON KOHCTPYKIMHU U 0000IeH s CyIeOHOH Mpak-
tuku. C. 46-47, 49.

28 Mycapckuit C.B. O gefictBuu crarbu 411 'K PD B oTHOIIEHHH 00351~
3aTeJIbCTB C UCTEKIIEH HCKOBOM JIaBHOCTHIO // 3akoHoaTenbeTBO. 2008. Ne2.
C. 13.

2¥Tlocranopienne MAC JlanbHEBOCTOYHOrO OKpyra otT 24 aBrycra
2004 . N ©03-A51/04-1/2197 // CIIC «Koncynsrantllntocy.

20 Tlocranosnenue ®AC Ienrpansaoro okpyra ot 19 asrycra 2005 . N
A35-9762/04-C22 // CIIC «Koncynsrantllmocy.

231 Capbamn C.B. IlpekpalieHue 0053aTeNbCTB 3a4€TOM B apOUTPAKHON
nipaktrke // Xo3siictBo 1 paso. 2001. Ne10. C. 90.
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MOPSIJIKE OJTHOMY MM 000MM CyOBEKTaM 00s3aTeNIbCTBA MPEIOCTAB-
JIIETCSI TPABO MPEKPAICHHS 00s3aTeILCTBCHHBIX OTHOIICHUH. [[py-
TUMH CIIOBAMH, €CJIH 3aIPeT OXPaHSIeT HHTEPEChl OJJHOTO U3 CYyOheK-
TOB 0053aTENbCTBA, TO UCKIIFOUCHUE U3 3alpeTa «IepPeBOpPaunBacT
CUTYAIIMIO U HAIPABJICHO HA 3aIUTy CTOPOHBI, YIIPABOMOUYECHHON HA
MIPUMEHEHUE TAKOTO UCKIIOYCHHUS.

YcTaHOBJICHHE 3allpeTa Ha OCYIICCTBIICHHE 3a4eTa B 00s3aTeib-
CTBax C UCTEKIINM CPOKOM HCKOBOU TABHOCTHU B OMPECICHHBIX CITY-
yasx BXOJUT BO B3aUMOJICHCTBUE C 3aIPETOM MPUMEHEHUS CaMoOil
nckoBoit gaBHocTH (cT. 208 'K PD), kKoTOpBII Takke HEOOXO UM IS
o0ecrieueHus UHTEPECOB CYOBEKTOB 0053aTEbCTBA B CHIIY OCOOCH-
HOCTEW MMPaBOBOM NMPUPOABI UX OTHOLIEHUN. B 3THX ciyuasx uckoBas
JMABHOCTh HE TPUMEHSICTCS U, CIEAOBATEIbHO, 3apEeT Ha 3a4eT B Ta-
KHX 00513aTeNIbCTBAX HE JICHCTBYET, MpUaBasi MpaBy Ha €ro OCyIIecT-
BJICHUE JT03BOJUTENbHBIN xapakTep. OIHAKO B HEKOTOPBIX CIydasx
MIPUMEHEHHUE 3aueTa B 0053aTeIbCTBAX, K KOTOPHIM HE TPUMEHSCTCS
HCKOBas TaBHOCTbh, CTAHOBUTCSI BCE K€ HEBO3MOXKHBIM B CHJIY TOTO,
YTO MO OTHOIICHHIO K TAKUM 0053aTeJIbCTBAM 3aKOHOJIATEIILHO YCTa-
HaBIIMBAETCA 3aIlpPET 3a4eTa Ha OCHOBAaHUU UHOM, YEM UCTEUECHHE CPO-
Ka UCKOBOM JaBHOCTH.

Hamnpumep, B oTHOIICHHY TpeOOBaHMI O BO3MEILICHUH Bpe/a, IPH-
YUHEHHOTO KU3HU U 3[J0OPOBBIO TPaXXIaHUHA, 3aMPET 3a4eTa B CBS3HU
C UCTEUCHHEM CpPOKa MCKOBOH JaBHOCTH IO TaKUM 00s53aTeIbCTBAM
HEBO3MOXKEH, TaK KaK Ha HUX UCKOBas JaBHOCTh HE paclpoCTpaHseT-
csl B CHIIy 3ampeTa, ycraHoBlieHHoOro ao3. 3 ct. 208 'K P®. Ognako
cT. 411 I'K P® ycranaBnuBaer 3alpeT Ha OCYILECTBIECHUE 3a4eTa B
JICJIMKTHBIX 00SI3aTENIbCTBAX B OTHOIICHUY KH3HU U 3JI0POBBS IPaXK-
JaH, KOTOPBIA HE MEPECEKAeTCs C 3ampeToM MPUMEHEHUS HCKOBOM
JIAaBHOCTH B JTHUX e o0s3arenbcrBax. B coorBercTBuu co cr. 9 CK
P® Ha TpeboBaHUs, BHITEKAIONINE U3 CEMEHHBIX OTHOIICHHM, UCKO-
Basi JABHOCTh HE PACIPOCTPAHSETCS, OJTHAKO 3TOT 3alpPET OTHIOAb HE
oclabsieT ACUCTBUS 3alpeTa 3a4eTa B aTMMEHTHBIX 0053aTeIbCTBaX
(m. 1 ct. 116 CK P®). TpeboBanus 0 3amuTe Npas, HA KOTOpPBIE HE
pacmpocTpaHsIeTCsl UCKOBAasi TaBHOCTh, B MPUHIUIIE SIBISIOTCS HE3a-
YeTOCIOCOOHBIMHU, TaK KaK 3a4eTy TOJUIekKaT TOJIbKO TpeOOBaHUs 00
OCYIIECTBJICHUU TIpaB, a He 00 ux 3ammuTe. [loaTOMYy mpakTHUeCKH
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CIVMHCTBCHHBIM Tpe6OBaHI/IeM, Ha KOTOPOC pacnpOCTPAHACTCA ,I[Cfl—
CTBUC CYMMUPOBAHUSA PCIKUMOB 3alIPETOB 3a4€Ta U HCKOBOM JaBHO-
CTH, ABJIACTCA TpC6OBaHI/IC BKJIaJUYHMKOB K 6aHKy O BbIJA4€ BKJIIAJ0B.
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3AYET M MPOLWLEHNE AOATA

B crarpe npoBoguTcs npaBoBOW aHAJIN3 COOTHOIIEHHS 3a4eTa K Ipo-
IIEHUIO J10JIra.

KuioueBble cjioBa: 3a4et, 3a0/5KEHHOCTD, 00513aTEIbCTBO, JODKHHUK,
KPEIAUTOP, MPaBO TPEOOBAHMUS, CACIKA.

MOLCHANOVA V.E., ESIEVA F.K.
SETTING AND FORGIVING DEBT

The article gives a legal analysis of the ratio of set-off to debt
forgiveness.

Keywords: set-off, debt, obligation, debtor, creditor, right of claim,
transaction.

B nokrpuHanbHOM nuTepatype B OOJBIIMHCTBE CIIy4aeB yKa3biBa-
eTCsl Ha TO, YTO B OCHOBAHUH TIPABOBOI MPUPOJIBI 3a4eTa JISKHUT MPO-
nienue noira. OTkas oT npasa TpeOOBaHHS CTABUTCS UCCIICIOBATEIISIMH
3adeTa Ha TepBhIii Twian.>? B. A. benos ykasbiBaeT: «CyITHOCTE 3a4€Ta
COCTOHT B TOM, YTO JIBa WX Oojiee 0053aTeNIbCTB, COOTBETCTBYIOIINX
OIIPE/ICIIEHHBIM YCIIOBHSM, MOTYT OBITh TIPEKPAIICHBI OJHOCTHIO TN
YaCTHYHO TyTEM OTKa3a KPEJUTOPOB MO KAXKIIOMY M3 TPeKparaeMbIX
TaKkuM 00pazoM 0053aTENbCTB OT peaH3aliy MPUHAIICKAIIX UM
CyOBEKTHBHBIX MpaB TPpeOOBaHUIT 10 3THM o0s3aTenbeTBaM. OTKa3 of-
HOTO M3 HUX (MHUAIIUUPYIOIIETO 3a4eT) MOJDKEH OBITh BBIPAKEH ITOJIO-
JKHUTEITLHO, OTKa3 JAPYroro (B CHIIy MPEIOJIOKEHHS O Pa3yMHOCTH H
SKOHOMHYHOCTH JEUCTBUI KPEIUTOPa) MPEAoaaraeTes».

2E. A. KpallleHHHHUKOB yTBEPI)KAACT, YTO JOTOBOP O 3a4eTe €CTh B3a-
WMHBIH 10roBOp 0 npoieHnu jpoira (cM.: Kpamennnunkos E. A. Jloroop o
3auere // Xo3sicTBo U paBo. 2004. Ne 11. C. 48).

23 Benos B. A. Hekotopsie mpoGieMsl MpeKpalieHus: 00s13aTeabCTB 3a-
YeTOM BCTpPEUHBIX TpeboBaHui 1o BekcesiM (Ha npumepe o0s3aTenbeTB U3
KPEIUTHBIX J0roBOpOB) // 3akoHonaresbeTBo. 1997. Ne 1.
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['maBHas nen» MHULMATOPA 3adeTa (KOMIEHTaHTa) — COOCTBEH-
HOE 0CBOOOKA€HHE OT HEOOXOJUMOCTH UCIIOIHEHHS J0JIrOBOro 00s-
3arenbcTBa. Kak mpaBmio, 3a4eT MpoOM3BOAUTCS B ClIydasx HEBO3-
MOKHOCTH OCYIIECTBJICHHSI PEIbHOI'O HCIIOJTHEHHs 00s3aTeIbCTBa.
HMMeHHO 1O ATOW NMPUYMHE UCIOJHEHUE IIPU 3a4eTe OJHOBPEMEHHO
nMmeeT U (PUKTUBHBIN, U CypporatHblii Xxapakrep. OUKTUBHBIN — MO-
TOMY UYTO pealbHOE UCIIOJIHEHUE HE IIPOU3BOJUTCS, & CYpPOraTHbIA —
[IOTOMY YTO JIEMEHT MPOLICHMS JOJra 3aMEHseT KPeAUTOpY YIOB-
JICTBOPEHHUE €ro MMYILECTBEHHOTO MHTepeca.”>* JIOIKHUK, KOTOPBIi
HE B COCTOSIHUHM OCYILECTBUTH HaJyIeXkallee UCIOJTHEHUE, TproeraeT
K peanu3aluy npaBa Ha 3a4eT, B IEPBYIO O4epe/b C LIEIbl0 N30aBUTh-
Cs1 OT CBOEIO J0Jra.

OpnHako 3a4eT, MPEAOCTABISIOIINI TaKyl0 BO3MOKHOCTB, TpeOy-
€T OT JAOJDKHMKA IIPOU3BEJACHUS ONPEIEICHHON «IIIaThD» 3a BO3MOX-
HOCTh OTKa3a OT MCIOJHEHHsI CBOEH yacTu 00s3aHHOCTEH B BUJE OT-
Ka3a OT IpaBa TpeOOBaHMs aHAIOTHYHOTO 110 XapaKTepy UCTIOTHEHHS
OT KOHTpareHTa BO BCTPEYHOM 0053aTeNbCTBE, TAE ITOT JOJKHUK
OJTHOBPEMEHHO sIBJIsieTcsl KpenuTopoM. OTKa3 OT mpaBa TpeOOBaHMUs,
(akTHUECKH MPEACTABISIIOIINN co00H MpoIleHne A0ira KOHTpareH-
Ty, U SIBIISIETCS TAKOM «ILIATON» 3a BO3MOKHOCTb OTKA3aThCSl OT UC-
MOJTHEHUS BO BCTPEYHOM 00513aTENIbCTBE.

Bce 310 XapakTepusyer CIEIKy I10 3a4eTy KaK BO3ME3JHYI0, TaK
KakK B HEl JOJDKHUK «ILIATUT» 33 BO3MOKHOCTb PEAIN30BaTh IIPABO Ha
OTKa3 OT MCIIOJHEHUS 00s13aTeNbcTBa. Bo3Me3nHbIN XapakTep 3aueTa
CIIEAyeT TaKKe W M3 HEOOXOAMMOCTH ONPENEICHHOCTH 3a4MThIBaC-
MBIX TpeOOBaHHI B 3TAJIOHHOM MaTEPUAbHOM JKBHBAJICHTE™ U W3
BO3MOXHOCTH CYIIECTBOBAHHS OCTaTKa YacTH OOJIBILETO TPEOOBAHUS
IIpYU HOTALIEHUH MEHBILIETO.

B cooTBeTcTBUM € 9THM 3aueT HEJb3s KBATU(UIMPOBAThH KaK Ba-
PHUAHT MPOILEHUS JOJra, TaK KaK 3TO IPOTUBOPEUUT IPABOBOM LIEIU
CIEJIKH 110 3a4eTy. I Ipomenue nomira no npaBoBou NpUpoie MpeacTaB-
nsieT co0O0l BHJ pacropspKeHUs! CyObEKTUBHBIM MPABOM, MOCKOJIBKY

24 Bessenko P. C., ®axperaunos T. P. 3auer B rpaxaanckom npase: OmnbIT
HCCIICJIOBAHUSI TEOPETUYECKOM KOHCTPYKIMU 1 00001IeH s Cy1eOHO# mpak-
tuku. 2006. C. 8.

235 Capb6amn C.B. IlpekpalieHue 0053aTeNbCTB 3a4€TOM B apOUTPAKHON
nipakTrke // Xo3siictBo u npaso. 2001. Nel0. C. 89.
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«TpeboBaHNE 00JaNaeT MMYIIECTBEHHON IIEHHOCTHIO M BBICTYIAeT
IpeIMETOM MpaBoBoro obopota (1. 1 cr. 336, a63. 1 m. 1 ct. 382 'K
P®)».»*¢ Ero oriau4me OT I[ECCHM 3aKIIOYACTCS B TOM, YTO Pacmo-
pSDKEHHE MPaBoOM TMPH MPOIICHUH J0Jra OCyILIecTBIsieTcsl B 6e3B03-
Me3qHOM nopsiake. [Ipomenne gonra — 3T0 0TKa3 OT COOCTBEHHOTO
npaBa TpeOOBaHuUs. 3a4eT NPEeACTaBISET COOOH OTKa3 OT UCTIOTHEHHS
cOOCTBEHHOH 00513aHHOCTH LIEHOH 0TKa3a KOMIIEHCAHTa OT COOCTBEH-
HOTO K€ OJJHOPOJIHOTO IpaBa TpeOOBaHMs BO BCTPEYHOM 00s513aTeIb-
CTBE. 3a4eT COAECPIKUT B ceOe AIIEMEHT MPOLICHUs A0NITra, HO TOJIBKO
KaK BCIIOMOTATEIIbHBIN SIIEMEHT «BTOPOTO SILEIOHAY, MO3BOJISIFOIINHA
peann3oBaTh MPAaBOBYIO LIEb CIEIKH — OTKa3 OT UCIIOJHEHUs 00s3aH-
HocTH. OCylIecTBIsA 3a4eT, JOKHUK HCIIOb3YeT TOIBKO T€ CIIOCO-
OBl BO3JEMCTBUS Ha 00513aTEIBCTBO, KOTOPBIE HAXOIITCS B cepe ero
cobctBeHHOro pacnopsokenus. Cdepa pacnopsbkeHHs KOHTpareHTa
IIPU 9TOM He 3aTparuBaercs. KommeHcaHT, ocymecTBss 3a4eT, Aei-
CTBYET CTPOIO B MpeJesiax CBOEro MPaBOBOTO MOJIsI, OTPAaHHYEHHOTO
MIPaBOBBIM PEKUMOM 3aueTa (B BHJE KOMILJIEKCa COOTBETCTBYIOIINX
YCIIOBUH, OOSA3BIBAaHMN W 3alpPETOB, YCTAHOBICHHBIX TO3UTHBHBIM
IIpaBoOM).

[Ipennaraemass KOHIENUMSI 3a4eTa OCHOBBIBACTCS Ha MPE3yMII-
UM (PUKIMK MONYATUBOTO COTJIacHsl KOMIIEHcara (KOHTpareHTa).
[TosTOMy eciu mpenocTaBieHHE IPaBa Ha 0TKa3 OT UCTIOJIHEHHUs 00s1-
3aHHOCTH TOYHO BBIBEPEHO 3aKOHOJATEJEM B BUJE UCKIIOUUTEIBHO-
ro MEepevHsi, TO OCHOBHBIM YCJIOBHEM IPOBEACHUS 3aueTa SIBIISETCS
o0Jyiajanue KOMIIEHCAaHTOM B MOMEHT €TI0 OCYLIECTBICHUSI BIACTHIO K
pacnopspKeHHIo paBoM TpeboBanus.”’ OHAKO W MMPU HAIUYUH Ta-
KO BIIaCTH IOJDKHUK BCE PABHO MMEET MPaBO HA OTHOCTOPOHHEE OCY-
LIECTBJICHUE 3a4eTa TOJBKO B CIyYasX, MPEIyCMOTPEHHBIX 3aKOHOM
(ct. 410 TK P®), yTo noaTBepkaaeT MPUOPUTET dJIEMEHTA OTKa3a OT
WCTIONIHEHHS TIPH OCYLIECTBIEHUH 3aueTa. Ho pacropsanTbcs cBoMM
MpaBoM TpeOOBaHUS OH MOXET COBEPIICHHO CBOOOIHO TOCTOJIBKY,

¢ KpamennnaukoB E. A. K Bompocy o «coOcTBeHHOCTH Ha TpeboBa-
Hue» // Ouepku 1o ToproBoMy mpaBy: CO. Hayd. Tpymo / Ilox obumr. pe.
E. A. KpamenunnukoBa, Spocnas. yu-T um. IL.T. Jlemunosa. fIpocnasis:
SpI'Y, 2005. Beim. 12. C. 31.

27KpamrennnankoB E. A. JloroBop o 3auete // Xo3siicTBo 1 mpaso. 2004.
Ne 11. C. 49.
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MOCKOJIBKY 3TO HE YXY/IIAeT MMYIIECTBEHHYIO U 00s3aTeIbCTBEH-
HYIO c(epy ero KOHTpareHra.
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Hayu. pyk. nouent TAMTOBA J1. X.-M.

MPABOBbBIE OCOBEHHOCTU AOTOBOPA
ABTOPCKOTIO 3AKA3A

Jlns BEpHOTO 3aKJIIOYEHUs] JOrOBOpa HEOOXOAMMO YETKO pasrpaHu-
YUTh KBATU(QUIUPYIONIHE MPU3HAKH, KOTOPBIE SBISIFOTCS XapaKTEPHBIMH
Uit Hero. VIMEHHO MOITOMY HEOOXOIUMO BBIJEIUTh OCOOEHHOCTHU dJIe-
MEHTOB JIOTOBOPA aBTOPCKOTO 3aKa3a, Takue Kak MPeIMET, CTOPOHBI, CyIIle-
CTBEHHBIE yCJIO0BUA U T. 1. Onupasch Ha pabOTbl COBPEMEHHBIX YUEHBIX, B
JAHHOH pa®oTe 3TH JIEMEHTHI POAHATM3UPOBAHBI M OBLIH BBIJEIICHBI UX
KJII0UYEBBIE 0COOEHHOCTHU, KOTOPbIE HEOOXOAUMO YUUTHIBATH IIPU 3aKJIIOUE-
HUH JTaHHOTO JIOTOBOpA.

KurroueBble cl10Ba: aBTOPCKOE MPABO, aBTOPCKHIT 3aKa3, JI0TOBOP.
NARIKAEV V.B., GAITOVA L.KH.-M.

LEGAL FEATURES OF THE AUTHOR'S
ORDER AGREEMENT

For the correct conclusion of the contract, it is necessary to clearly
delineate the qualifying features that are characteristic of it. That is why it
is necessary to highlight the features of the elements of the author’s order
agreement, such as subject matter, parties, essential conditions, etc. Based
on the work of modern scientists, in this work these elements are analyzed
and their key features have been highlighted, which must be taken into
account when concluding this agreement.

Keywords: copyright, author’s order, contract.

JIroboe npousBeieHre B 001aCTH HAYKH, TUTEPATYPHI HIIH UCKYC-
CTBa CO3/IaHO aBTOPOM. DTO IIPOM3BEICHHUE 3aKA3bIBACT OINPEECIICH-
HO€ M3AaTeIbCTBO, MOCIE YEero aBTOP MHILET KHUTY, CTaTbio U T. .
OTH OTHOILIEHUS PETYJIUPYIOTCS JOrOBOPOM aBTOPCKOIro 3akaza. B
IOPUANYECKON JIUTEpAType HET €AMHOTO MHEHHUSI OTHOCUTENIBHO TOTO,
ABIIIETCS M PACCMATPHUBAEMBIM JOTOBOP HE3aBUCHUMBIM MM 3TO Ka-
KOH-1100 APYroi THH rpa)1aHCKO-IIPaBOBOrO JOrOBOpa. ABTOPCKOE
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COTJIAIICHHE O 3aKa3e OTIMYAETCA OT APYTHUX KOHTPAKTOB BO MHOTHX
OTHOIIICHUSX, KOTOPhIE HEOOXOIUMO COOITIOIATS.

BaxxubiM kpuTepueM SBIsIETCS OOBEKT KOHTPAKTa, KOTOPBIA OT-
JINYaeT €ro OT APYruX olepaiuil, Jake OJHOTUMHBIX. JloroBop aB-
TOPCKOTO 3aKa3a JOJDKEH COJCPKaTh CYLUICCTBEHHBIC YCIOBUS, KOTO-
pBI€ JOIKHBI COOTIOAATHCS 3aKa3UMKOM M aBTOPOM.

AKTyalnbHOCTh TEMBI UCCIIEIOBAHUS 3aKIIOYACTCS B TOM, UTO He-
00X0JIMMO YE€TKO OTJINYaTh aBTOPCKHI JIOTOBOP OT JPYTUX JOTOBO-
POB, TaK KakK 3TO IOMOXET H30ekaTh CIIOPOB MEXJy CTOPOHAMH, B
TOM YHCIIe OOpaIICHHS B CY/I.

JloroBop aBTOPCKOTro MpHUKa3a YaCTO MCIOJb30BANICA HA MPAKTH-
Ke elle 10 IpuHITHs 4eTBepToi yactu ['paxknanckoro xonekca Poc-
cuiickoit @enepanuu. B cootBercTBUU ¢ myHKTOM 1 cTathu 1288 T'K
P® oxna cTopoHa (3aka34uK) IPUKa3bIBAET JPYTOil CTOPOHE (aBTOPY)
co37aTh MPOU3BEACHUE HAYKH, JUTEPATypPhl WM UCKYCCTBA HAa MaTe-
pHUAIBHOM OCHOBE WIJIH B Jpyroil (hopMe Ha OCHOBAHUU COTJIAIICHUS,
3aKJIFOYCHHOTO MKy HUMU.>®

OTMeTuM, 4TO 3aKOHOJATEh HE MPEIbSIBISICT 0COObIe TpeOoBa-
HUA K aBTOPY U 3aKa3uuky. OHAKO, YUUTHIBAS, YUTO ABTOPOM MOXKET
OBITH TONBKO TpaxkaanuH (1. 1 cr. 1228, ct. 1257 I'K P®), yyactHu-
KOM TaKoro J0roBopa o0s3aTesibHO OyneT ¢u3udeckoe juio. Joro-
BOPBI MOTYT TPEyCMaTpUBATh JIFOObIC aBTOPCKHE MPOU3BEICHUS H
nporpammsl 1 OBM.

OnHO3HAYHO, B TaHHOW CHUTyallMd MUMEIOTCS BBHUIY MPOU3BENE-
HUS, KOTOPBIE HE CYIIECTBYIOT K MOMEHTY 3aKJIIOUEHHUS COTJIAIICHHUS.

CornaiieHust MOTYT 3aKJTFOUATHCS U B OTHOIIICHUH OOBEKTOB, B OT-
HOIIIEHUH KOTOPBIX aBTOP YKe paboTaj, BO3SMOXKHO, JaKe OTYACTH BO-
IUIOTHII B )KU3Hb. OOOCHOBBIBAETCS BKIIFOUEHUE HOPM 00 aBTOPCKOM
3aka3e B 'K PD Tem, uTo GONBIIMHCTBO MPOM3BEACHUN CO3ACTCS
TakuM 00pa3oM, 4TO B IIEPBYIO OYEPE/b 3aKIFOYACTCS COTJIAIICHUE, a
YK€ MOCJE 3TOTO POKAACTCS PE3ynbTaT — IPOU3BEACHUE.

28 paknanckuii kojeke Poccuiickoit Mepeparun. YacTh yeTBEPTAs OT
18 mek. 2006 1. Ne230-D3: [mpunsr ['oc. ymoit denep. Codp. Poc. denepa-
uuu 24 Hos16. 2006 1.: omoop. CoBetom Deneparun Denep. Codp. Poc. De-
nepauuu 8 nek. 2006 r.]: Been. @expep. 3akonom Poc. denepauuu 18 nek.
2006 . Ne231-D3: B pen. Pexnep. 3akona ot 18 uron. 2019 . Ne177-D3 // Poc.
ras. 2006. 22 nek.; 2019. 22 uroms.

260



Uro kacaercst MpUpo/Ibl TOrOBOpPA U MECTA B CHCTEME aBTOPCKUX
JIOTOBOPOB, TO 1. 2 cT. 1288 I'K P® rnmacut, 4To coriacHo J0roBopy
ABTOPCKOTO 3aKa3a, 3aKa3ulKy OTUyKJaeTCs UCKIIOUNUTEIBHOE IIPaBo
Ha Oyzyliee Mpou3BeAEHHE, UM OH BIIPaBe MCIOJIb30BAThH MPOU3BE-
JIEHHE B IIpeJiesax, MpeIyCMOTPEHHBIX TOTOBOPOM.

[1o MHEHHIO HEKOTOPBIX YUEHBIX, «I0TOBOp BCErza JAOIKEH, a He
«MOJKET», pelaTrb BOIPOC WIH 00 OTUYKACHHUH HCKIIOYUTEIBHOTO
MpaBa, WIN O MPEeTOCTaBICHUH OTpaHUYEHHBIX BO3MOKHOCTEN 10 UC-
MIOJIb30BAHUIO TPOU3BEACHHS». >

VY noroBopa aBTOPCKOTo 3aKasa crennpuuecKkas HalpaBJIeHHOCTb,
€ro IMpeaMeT — CO3JaHNue pe3ysibTaTa UHTEIEKTyalbHOW JIeATeNIbHO-
ctu. Takue 1eny CTaBAT nepes co0ol 0OIIeCTBEHHbIE OpPraHU3aluH,
(OHIIBI ¥ MHBIE HEKOMMEPUYECKHE OPTaHU3allH.

B ycTaBax HEKOTOPBIX M3 HUX NPONHUCAHBI HAIPABIEHUS AEATEb-
HOCTH 110 TIOATOTOBKE M CO3AaHUI0 HEOOXOAMMBIX JJIsl O0IecTBa Ha-
YUHBIX, XyIOKECTBEHHBIX M WHBIX Mpou3BeneHuid. /s Toro, 4roOs
MOCTaBJICHHBIE 33124y OBbLIM pPEIICHBI, OCYIIECTBISICTCS UX (UHAH-
cupoBaHue. Tak, CyleCTBOBAHNE HEKOTOPBIX HAIlpaBJIEHUI B UCKYC-
CTBE 00YCJIOBJICHO MOJAEPKKOM OpraHu3anuii, BoIACICHUEM ITPAHTOB.

JloroBop aBTOpCKOTro 3aKa3a BbiAeneH oTAenbHO B 'K PD. OTme-
THM, 4TO JOTOBOP aBTOPCKOTO 3aKa3a MOKET ObITh 3aKIII0UYEH HCKIIIO-
YHUTENBHO AJISl TOTO, YTOOBI OBIIO CO3/IaHO MPOU3BEIACHHUE.

OCo0EeHHOCTh JOTOBOpa 3aKJII0YaeTcs B TOM, YTO €ro mpeame-
TOM MOJKET OBITH ellle He CYIECTBYIOIEee MPOU3BEIEHHUE, Er0 co3/a-
nyT nozxe. CyliecTBEHHOE yCJIOBHE JJOTOBOPa aBTOPCKOT0 3aKa3a —
repeaayda Co3AaHHOTO MPOU3BEACHMS 3aKa3uMKy B yCTAHOBJIEHHBIN
CPOK.

Kpowme 3T0r0, HENB3s1 HE OTMETUTH, YTO ABTOPCKUIN JTOTOBOP MO-
KET CoJlepKaTh yCIOBHUS, Kacaroliecs: TOro, Kak B JAajbHeieM Oy-
JIET UCTIOIb30BaThCsA CO3/laHHOE Mpou3BeAeHNe. [loroBOp MOXKET Cy-
LIECTBOBATh HE3aBUCUMOCTH OT HAMEPEHUH MCIIOIb30BAHNUS TPOU3BE-
JIEHMsI, TaK KaK TaKOi TOroBOp SIBJIAETCS CAaMOCTOSITENbHBIM.

OTHOWICHUSI CTOPOH MOTYT CKJIAJBIBAThCS MO ABYM (opMam:

2T agpunos D.I1. KomMenTapwuii k yactu 4eTBepToi [ paXk 1aHCKOro KO-
nekca P® (nmocrareiinsiit) / O.11. I'aBpuiios, B.U. Epemenko. M.: Dk3ameH,
2009. 973 c.
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npeayCcMaTpuBaTh U HE MPEAyCMaTPUBATh PACHOPSUKEHHE MCKITIO-
YHUTENBHBIM MPaBoM. JJOrOBOp aBTOPCKOrO 3aKa3a HECKOJIBKO CXOXK
C IOTOBOPOM MOJPsia, B KOTOPOM IpeIyCMaTPpUBACTCs CHavYaIa co-
3IaHKE, a YK€ 3aTeM MPeJOoCTaBlIeHUE pe3yibraTa. B ciydae, ecnu
UCTIONIB3YETCS aBTOPCKOE MPOM3BEACHUS, KOTOPOE CO3JAU HHbIE
JHLa, TO IOTOBOP HYXXHO KBAJIU(HUUIUPOBATH KaK JOTOBOP IOJ-
pﬂ Ha.260

Ha3HaueHue MmoJy4eHHOro pe3yJsibTaTa MOXKET ObITh pa3HbIM. B
JHUTEpaType BCTPEYaeTCss MHEHHUE, YTO «MHOT/IA JOTOBOPHBIE OTHOIIIE-
HUS TI0 TOBOJIY TBOPYECKUX IPOU3BEICHUIN yCTAaHABINBAIOTCS MEXK-
Jly aBTOPaMH 3THX MPOU3BEICHUI U JIUI[AMHU, KOTOPBIE IPHOOPETAIOT
npaBa Ha MPOM3BEICHUS HE VIS TOCICIYIOIIEro UX MCIOIb30BAHUS
B KOMMEPYECKHUX LENX, a JUIS YAOBICTBOPSHUSI COOCTBEHHBIX HYXK[
(3aKka3 Ha XyJ0KECTBEHHOE O(pOpMIICHHE HWHTEphepa, CO3/IaHHE Ia-
MSTHHUKA, HAMTMCAHHUE OPTPETA U T.II.).

Vka3aHHbIC JOTOBOPHI HU B KOEH Mepe He NpPOTHBOpedYaT ACH-
CTBYIOLIIEMY 3aKOHOJATENILCTBY, OJJHAKO HOCST HE aBTOPCKHIA, a MOJI-
PSLITHBIIA XapaKTep, XOTs caM TBOPUECKHUI Pe3yIIbTaT, 0e3yCIOBHO, OX-
paHsAeTCsl HOpMaMH aBTOPCKOTO mpaBay. !

B cratbax 1288, 1289 'K P® ne roBoputcs 0 BO3ME3THOCTHU J0-
roBOpa KaK 0 ero KBaupuuupyoiieM npusHake. O0 3TOM IMHIIYT HC-
creoBarenu,’®? Ho 3TO HEe COBCEM BEPHO.

VUuThIBasi, YTO MPEAMETOM JOrOBOPA SBIISETCS CO3IAHUE TIPOM3-
BEJICHHs1, BAYKHO OTMETHTh 00513aTeNIbCTBA KiMeHTa. JlocTaTouHO pac-
NPOCTPAHEHHBI BapHAaHT — TO 005A3aTEIbCTBO KIMEHTA BBIILUIATHTD
OIPE/ICIICHHYI0 CYMMY JICHET B Clly4ae Hepeadd eMy HCKIIOYHTEIb-
HOT'O IpaBa Ha MPOM3BEICHUE HIIH OTPEICICHHBIX BO3MOKHOCTEH €ro
UCIIOJIb30BAHUSI.

Cornacue aBTOPCKOTO 3aKa3a COLMAIbHO 3HAYMMO, TOATOMY He-
00X0JMMO pa3BUBATh €ro INpaKTUUeCKoe MmpuMeHeHue. Mckimoun-

20TTocranosnenne MAC JlanpHeBOCTOUHOrO OKpyra ot 19 aek. 2006 r.
NeA04/06-1/4503. CyneOHbIe 1 HOpMATHUBHBIC aKThl PD. [DIeKTPOHHBIH pe-
cypc]. Pexxum nocryma: http://sudact. ru/ (nara oopamenus 12.10.2020).

I paxknanckoe mpaBo: yueonuk / [Tox pen. A.I1. Cepreesa. T. 3. M.,
2010.

22Cgur FO.T1. JloroBop aBTOpCKOrO 3aka3a // 3akoHbl Poccuu: OIBIT,
ananu3, npaktuka. 2009. Ne5. C. 3-11.
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TEJIbHOE MPABO UMEET PA3HOE COAEP)KAHUE, ITO MIPABO UCIOJIb30BaTh
MIPOU3BENICHUS JTHOOBIM CITOCOOOM, HO €CTh 3alpeT Ha BBIMIOJHCHHE
OJHUX EUCTBUU ISl APYTHUX.

Kpome Toro, Mbl oTMeUaem, 4TO Iepes 3aKOHOJATEIEM CTOUT 3a-
Jlaya HaWTH BO3MOXKHOCTHU JUIsl CBOOOJIHOTO WCIIOJIB30BAHUS MPOU3-
BEJICHUI, IPUMEHsIsl COATAaHCUPOBAHHBIC MOJIXO/Ibl U B TO K€ BpPEeMS
yBa)kas [IpaBa U UHTEPECHI IPaBOOOIIaIaTeIIs.

B TI'paxpanckom koaekce Poccuiickoit ®epepauuu (cTaTtbu
1272-1280) Takue ykazaHMs 3aKpEIJICHBI, OJJHAKO MX HEOOXOANMO
YTOYHHTH U JOMIOJIHUTH. Perienune 3Toii mpoodaemMbl 00YCIOBICHO Tpe-
ooBanusimu Koncrurynuu Poccutickoit denepanuu, coriacHO KOTO-
poii TpakJaHe MMEIT MpaBO CBOOOJHO UCKaTh, MOIyYaTh, Mepela-
BaTh, IPOU3BOJIUTh M PACIIPOCTPAHATH HHPOPMAIIHIO; TpaBmIa CT. 12
OcHoB 3akoHOnatenbcTBa Poccuiickoit denepaiyu o KyabType,** Ko-
TOPOE MPETYCMaTPUBAET NOCTYIT KAXKIOT0 YEJIOBEKA K TOCYJapCTBEH-
HOI OMOMMOTEKE, My3€10, apXUBHBIM (OHAAM.

Taxxe cienyer OTMETUTDh, YTO TPa)KJaHEe UMEIOT IPaBo MOJIb30-
BaThCsl KYJIbTYPHBIM HAcIEAUEM CTpaHbl, KaK yKa3aHO B MEXIyHa-
POIIHBIX aKTax, mojanucaHHeix Poccuelt. Takum oOpazom, Beeobmas
JeKapaius mpaB YelOBeKa YCTAHABIMBAET, YTO KaXIbIH YEIOBEK
HMMEET IIPaBo CBOOOJIHO yUaCTBOBATH B KYJIbTYPHOU KU3HU OOIIECTBA,
3aHMMAThCS UCKYCCTBOM, YY4aCTBOBATh B HAYYHOM ITPOTPECCE U MOJIb-
30BaThcs ero Oaaramm. st

TakuMm 00pa3om, Mbl IPUXOJUM K BBIBOJY, YTO aBTOPCKUU JIO-
TOBOP — 3TO JIOTOBOP MEXKIY aBTOPOM M 3aKa3UYMKOM IMPOU3BEAECHUS.
Crienu¢uka 3TOro COTJIAIICHUSI COCTOMT B TOM, YTO €r0 IIeJIbI0 SB-
JIAETCSl CO3JAaHUE PE3ysIbTaTa UHTEIUIEKTYaJbHOM AesATENbHOCTH. Ta-
KH€ 3aKa3bl JICJAl0T OOIIECTBCHHBIC OpraHu3aliu, (JOH/IbI U IPYTHE
HEKOMMEpYECKUE opraHu3auuu. s NpoaBUKEHUS AECATENBHOCTH B
ATOM HaIpaBIICHUM TpeOyeTcs (UHAHCHPOBAHUE MOCTABICHHBIX 3a-
Jlay, OJIEpAkKKa CO CTOPOHBI OPraHU3alUi U NPUCYKIECHUE TPAHTOB.

263 OcHoBBI 3aKOHOIATENLCTBA Poccuiickoit Meneparuu 0 KyiabsType: 3a-
koH Poc. ®eneparun ot 9 okT. 1992 1. Ne 3612-1: B pen. Dexaep. 3akoHa oT 18
nronsg 2019 . Ne 193-D3 // Poc. ra3. 1992. 17 nos6.; 2019. 22 urons

264 Bceobmias AeKknapanusi mpaB 4deloBeka (MpUHATA HA TPETheH cec-
cun I'enepanbaoit Accambien OOH Pezomnrouneii 217 A (I1I) ot 10 nexadpst
1948 1) // Poc. raz. 1998. 10 nexk.
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ABTOPQI(I/IVI AOTOBOP N ETO BNAbI
B POCCUNCKOM IPAXKAAHCKOM TMPABE

B crarbe paccMaTpruBacTCs aKTyaJIbHOCTb aBTOPCKOT'O A0roBopa, u3sy-
JacTCA MpUpoaa, CYITHOCTb M €r0 Ha3HAYCHHUEC.

KaioueBble cj10Ba: JOrOBOp, MHTEIUICKTyalbHas COOCTBEHHOCTh M
OXpaHa.

NARIKAEV V.B., GAITOVA L.KH.-M.

THE AUTHOR'S CONTRACT AND ITS TYPES
IN THE RUSSIAN CIVIL LAW

The article examines the relevance of the author’s agreement, studies
the nature, essence and its purpose.

Key words: contract, intellectual property and protection.

Ha ceropnsinuii [eHb akTyalbHBIMU SBIISIIOTCS BOIIPOCHI PaBO-
BOTO PETyJIUPOBAaHUSI OTHOUICHUH, CBA3aHHBIX C MHTEIUICKTYaIbHOM
COOCTBEHHOCTHI0. BriepBble TEpMHH «HUHTEIUIEKTyaJlbHAsI COOCTBEH-
HOCTB» Ha 3aKOHOJIATEIIbHOM YPOBHE ObLIO 3aKkperieHo B Koncrury-
1 PO ot 12 nexabps 1993 roga.?®

Cratbs 44 Konctutyuun P®, nocsieHHast cBO0O/Ie IUTEpaTyp-
HOTO, XyJI0O’)KECTBEHHOTO, HAYYHOT'0, TEXHHYECKOTO U JAPYTHX BHJOB
TBOPYECTBA, HO B HEH HE PACKPBIBACTCS COJICPIKAHUS TOHATHUS WH-
TEJUIEKTYyallbHOH COOCTBEHHOCTH, HO IMOJYEPKUBAETCS, YTO WHTE-
JIEKTyaJIbHasi COOCTBEHHOCTh OXPaHseTCsl 3aKOHOM. BaskHyto poiib B
pETyIUpPOBaHUH MHTEIJICKTYAIbHBIX OTHOIICHHH MIPAIOT JOTOBOPHI
Ha CO3J]aHME M HCIOJb30BaHUE OOBEKTOB MHTEIUICKTYaIbHOU COO-
CTBEHHOCTH.*®

265 ITosopues B. A. ToHsTHE HCKITIOYUTENBHOTO TpaBa // VIHTeseKTyanb-
Hbie nipaBa: [Tousitue. Cuctema. 3aaun koqudukanuu M., Craryt. 2003. 576 c.

266 Kopuaruna H. I1. ITepexon UMyIIECTBEHHBIX MPaB Ha OOBEKTHI aBTOP-
ckoro npasa // [IpaBo u sxoHomuka. 2006. Ne9. C. 32.
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Brnanenen nHTENIEKTYaIbHONH COOCTBEHHOCTH MPUHUMAET pellie-
HUe 00 MCMOJB30BaHWU CBOMX mpaB. Haubosee pacnpocTpaHeHHBIM
METOJIOM YTWJIM3alMK aBTOPCKUX MPaB SIBISAETCS UX OTUYKIEHHE Ha
OCHOBAHMHM JI0IOBOPOB, 3aKJIIOUEHHBIX C TOUYKHU 3PEHUS FOPUIUYECKO-
r'o paBeHCTBA MPaBOOOIAATENs U MMOJIb30BATEIS.

B HacTos111€€ BpeMS CYIIECTBYET B OCHOBHBIX MOHSATHUS OTUYXK-
JleHUs1 aBTOPCKUX IpaBs. IlepBoe NMOHATHE — 3TO MOHATHE «pa3peLle-
HUE», XapaKTepHbIN I CTpaH, KOTOpPbIE MPUCOEAUHSIOTCA K KOHTH-
HEHTAJIbHOM CHUCTEM IIpaBa.

BTtopoe nousTHe-3TO NOHATHE «HA3HAUEHHE), YTO SBIISIETCS TH-
MUYHBIM U CTPaH, NPUHAJIEKAIUX K CEMbE aHIJI0-CAKCOHCKOM
MIpaBOBOM cHCTeMBbI. AHIJIOCAKCOHCKAsl CUCTEMaA MpaBa XapaKTepH-
3yeTCsl TeM, UTO aBTOPCKOE MPABO SIBISETCS ABMKUMON COOCTBEHHO-
CTBHIO U MOXKET OBITH MOJHOCTBIO WJIM YAaCTHYHO NEPEIaHo TPETbUM
JULAaM, T.€. MPaBONPEEMHUK CTAHOBUTCS BIIAJIEIBIEM aBTOPCKUX
pas.

A 10 cucTeMe KOHTMHEHTAIBHOTO ITpaBa-aBTOPCKHE MpaBa HE MO-
TYT NepeJaBaThCcsl MOTHOCTBIO MM YAaCTHUYHO TpeThbuM Jnnam. OHu
MOTYT OBITh TPEIOCTABJICHBI TOJIBKO Ha OCHOBAHUH CIEIMATBHOTO
pasperieHus Ha UCIOJb30BaHue paboThI.®’

JeiicTBysl Kak 0coObIi THIl [ paskJaHCKOro 10TOBOPa, aBTOPCKUI
JIOTOBOP, B CBOK OYepE/b, JACIUTCS HA MHOXKECTBO OTIEIbHBIX Pa3-
HOBHJHOCTEH, KaKaas U3 KOTOPbIX UMEET CBOM ocoOeHHOocTH. EcThb
HECKOJIBKO KPHUTEPHEB, KOTOPBIE MOTYT OBITH HCIIOJIb30BAaHbI JUIS
KJaccu(pUKaIMY CYLIECTBYIOMINX COTJIAICHUH 00 aBTOPCKOM Mpase.

Cornanrenusi 00 aBTOPCKOM IIpaBe JIEJIATCS Ha OTAEbHbIC TPYII-
bl B 3aBUCHMOCTH OT TUIMa paboT, Ui KOTOPBIX OHM 3aKJIIOYEeHBL. B
CBSI3M C 3TUM, B YaCTHOCTH, MOKHO BBIIEJIUTH aBTOPCKUE TOTOBOPHI
Ha CO3JJaHME UM HCMOJIb30BAHHUE JINTEPATYPHBIX, apXUTEKTYPHBIX H
JPYTUX NPOU3BEIECHUI.

B 3aBUCHMOCTH OT TOTO, SIBJISIETCS JIU TOTOBAsA paboTa MPEIMETOM
JOroBOpa 00 aBTOPCKOM MpaBe WM MPOU3BEACHUS, KOTOPOE elle He
CO3/1aHO, UX MOXKHO pa3eUTh Ha aBTOPCKHE KOHTPAKThI Ha 3aKa3 U
aBTOPCKHE KOHTPAKTHI Ha TOTOBYIO PadoTy.

27Enusapos E. A., 1o1eHT Kadeapsl IPaXIaHCKOr0 U CEMEWHOro mpasa
MTI'TOA
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B cooTBeTcTBUM C IOTOBOPOM 3aKaza aBTOpP 00s3yeTcs CO3/1aTh
MIPOU3BENIEHUE B COOTBETCTBHH C YCJIOBHSMHU JIOTOBOpA M TepeaTh
€ro 3aKa34yMKy, a 3aKa34MKy — MPUHATH MPOU3BE/ICHNE W BHIIUIATHTD
BO3HArpakJieHue aBTOpy. ABTOp MMEET MPaBO Ha MOIyYESHHE MTPeIo-
IJ1aThl 1 HECCT OTBETCTBECHHOCTDL 3a HAPYIICHUC B3ATHIX Ha ce0st 00s1-
3aTeIbCTB.

ABTOpPCKHE JIOTOBOPHI MOT'YT OBITh CBSI3aHBI C HCITOJIb30BAHUEM
ernie He OOHApPOJIOBAHHOIO IMPOW3BEACHUS WM TMPOU3BEICHHS, KO-
TOpOE YXKe JOBEJEHO JI0 BCEOOIIEro CBeleHUs. JTO OKa3bIBaeT Cy-
IIECTBEHHOE BIUSHUE HA TaKUE YCIOBHUS aBTOPCKOTO JOTOBOPA, Kak
pasMep roHopapa, popma ero BbIILIaThl. ABTOPBI HEOOHAPOIOBAHHBIX
MIPOM3BEICHHUH OOBIYHO TMOJTyYaroT 0co00e BO3HATpaXKIEHHE 3a Tpe-
JIOCTaBJICHUE TI0JIh30BATEIIO NIPaBa Ha MePBOC 03HAKOMIICHHE ITyOIIH-
KM C Tpou3BeicHneM. %

B macrosimee Bpemsi BBIIENSAIOT TaK K€ MOCTAHOBOYHBIN U CIle-
HapHblid JoroBop. I[locTaHOBOYHBIN JOrOBOp 3aKJIIOYAEeTCS B OT-
HOILICHUH JIIOOBIX TMPOU3BEACHUIN, KaK HEOOHAPOJIOBAHHBIX, TaK W
00HapOJIOBaHHBIX, & CIEHAPHBIH JIOTOBOP — ATO JOTOBOP, KOTOPBIN
peryaupyeT OTHOILIEHHUS, CBSI3aHHBIE C MCIOJIB30BAHUEM TEKCTa, IO
KOTOPOMY CHUMAETCs (PHIIbM, JIeaeTcs pajuonepeaada, IpoBOIUTCS
MacCOBO-3PEIUIIIHOE MEPOIIPHUSITHE U T. JI.

CreHapHBIH TOTOBOP MMEET Kakhe-TO OOIIHe YepPTHI ¢ MOCTaHO-
BOYHBIM JIOTOBOPOM. 1IX OCHOBHOE pa3nuume 3aKkiIi04aeTcs B TOM, 4TO
JINTEPATYPHBINA CLEHAPUI B OTIMYUE, HAIIPUMED, OT APAMATUYECKOTO
MIPOU3BEICHUS UCTIONB3YETCS] HE B CBOEM HEM3MEHHOM BHJE, a SIBJIS-
€TCsl OCHOBOM ISl CO3aHus OoJiee TPUOIMIKEHHOTO K HYKIaM TeJe-
BHJICHHSI WIIH PaJI0 PEKUCCEPCKOTO CIIEHAPHs, TI0 KOTOPOMY H CTa-
BUTCS (PUIIBM HITH JIeTaeTcs mepeaada.’® B 5ToM CMBICTIE CIieHapHbIH
JIOTOBOP MPE/IOaraeT, 9To MPOU3BEICHIE MOXKET OBITh HCTIOIH30Ba-
HO B UIBMCHCHHOM BUJIC.

O4eHb BaXXHYIO POJIb UTPAIOT TAKKE BH/IbI AaBTOPCKUX JIOTOBOPOB,
KaK: JIOTOBOP O JISIOHUPOBAHUU PYKOIIHCH, TOTOBOP O XY/I0’KECTBEH-

28 Mozonuna B.I1. O KOHIENIUKM HHTEICKTyalbHbIX mpaB // JKypHan
poccuiickoro npasa. 2013. Ne 12. C. 16.

2 denockuna H. W. HapyiieHne aBTOpCKUX U CMEXKHBIX MPaB: COACpKa-
nue u Buapl // XKypnan poccuniickoro npasa. 2014. Ne 11. C. 27.
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HOM 3aKa3e U JOroBop 00 HCIOIb30BaHUH IEKOPATHBHO-TTPUKIIATHBIX
MPOU3BEICHHUI UCKYCCTBA B MPOMBIILICHHOCTH. >

JIoroBOp IENOHUPOBAHUS PYKOITUCH PETYIHPYET YCIOBUS U ITOPS-
JIOK TyOJMKAIIMHU U MTOCTIETYIOMIEro UCIOIb30BaHuUsS paboThl. OOBIUHO
Yyepe3 JeTo3UT IMyOIUKYIOTCSl HAyYHbIE CTaThH, KOTOPBIE HHTEPECYIOT
JIUIIB HEeOOIBIION KpyT crienuaiucToB. [1o 3anpocy 3auHTEpecoBaH-
HBIX JIUII IPEAOCTABISIFOTCS KOMMU JISTIOHUPOBAHHBIX PA0OT MM UX
OT/ICTIbHBIX YaCTEH.

CornanieHue 0 XyIOKECTBEHHOM 3aKa3e peryJupyeT OTHOILe-
HUS, CBSI3aHHBIC C CO3JIaHUEM IMTPOU3BEACHHUI M300pa3UTEIHLHOTO HC-
KyccTBa Uil MyOIMYHOTO ToKaza. Ero TemaThka — pa3zHoOOpa3HbIe
MPOM3BE/ICHHSI UCKYCCTBA, KOTOPBIE CO3JIAIOTCS aBTOPaMH MO 3aKa3y
OpraHu3alyii ¥ YacTHBIX JUL. Bragenbupl npousBeneHui (MaTepu-
IBHOU TMOJICP’KKH) BIPaBE PACHOPSIKATHCS UMH 110 CBOEMY YCMOT-
PEHHIO, HO ¢ COOIIOJICHUEM aBTOPCKUX MPaB co3JaTelel mpou3Beie-
Huid. 2!

Cornamienue 00 HCHONB30BAaHUM JEKOPATUBHO-NPHUKIIAIHOTO
MIPOU3BEJCHUS UCKYCCTBA B IPOMBIIIJIEHHOCTH UMEET CBOEH 3aadeil
MPaBOBOE peryarpoBaHue MpoOiieM, BO3HUKAIONINX B CBSI3U C BOC-
MPOU3BEICHIUEM OPUTHHAIBHBIX MPOU3BEACHHUH JIEKOPATHBHO-TIPH-
KJIaIHOT'0 MCKYCCTBa B MPOMBILIIICHHOCTH.

3TO TONBKO C BHEHITATHBIMU XYI0KHUKAaMH 13 OHU3Heca, YbH pa-
OOTHI IPUHUMAIOTCS K UCIIOIb30BaHm0.>”> HarpaskaaroTcst aBTOpHI 3a
caMm (aKT CO3MaHUsI MPOU3BEACHUS JCKOPATUBHO-TPUKIIAIHOTO HC-
KyCCTBa, IPUHATOTO K UCIOIB30BAHMIO, @ TAKKE JUISI ITOCIIETYIOLIETO
TUPKUPOBAHMS B 3aBUCUMOCTH OT 00bEeMa HCIIOJIb30BaHUSL.

[TyGnuHO€E MCTIOTHEHNE WITH COOOIIICHHE TTI0 ITyOJIMIHOMY COTJTa-
MICHUIO pa3peliaeT UCMOJb30BAHUE JINTEPATYPHBIX, MY3bIKATbHBIX,
JpaMaTH4ecKuX U APYTHX MPOU3BEACHUH MTyTeM MX MCIOTHEHUS WU
TPaHCISIUH ISl TTyOJIMYHOTO MH()OPMUPOBAHUS 110 BO3YXY WK Ka-

20 Ceprees A.I1. [IpaBo WHTEIUIEKTyaIbHOW COOCTBEHHOCTH B Poccwii-
ckoit @enepanyu: YueOnuk. M., [IBOIOJI I'pukenko, 2014. 476 c.

21 PsdoB A. A. IIpaBo Ha HEMPUKOCHOBEHHOCTh MPOU3BEICHUS // 3aKOH.
2011. Ne 10. C. 19.

22 Kopuaruna H. I1. [Tepexon MMyIIECTBEHHBIX MPaB Ha OOBEKTHI aBTOP-
ckoro npasa // [IpaBo u sxoHomuka. 2006. Ne9. C. 32.
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0elTt0, HAPSMYEO WM C MCIIOJIb30BAHUEM Pa3IIMYHBIX TEXHUYECKHX
CpPEJICTB.

Yka3aHHbIE BUIBI aBTOPCKHUX JIOTOBOPOB HE MCUEPIIHIBAIOT BCETO
pa3HooOpasus, KOTOpOe ONMPEAETSCTCS TeM, KaK UCIIONIb3YIOTCS TPO-
m3BeAeHusI. Kaknprii Tum cornamieHus 006 aBTOPCKOM IpaBe MMEET
CBOM OCOOEHHOCTH, KaK JUIsl ClIeUU(DUKH MPOU3BEICHUH, SIBIISIFOIINX-
Cs1 €r0 MPEIMETOM, TaK U JIJIST METOJIOB UX HUCIIOH30BAHUSI.
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YOK347.1
MJIMEBA M. B.,
MQruMcTpaHT Kageapsl NPeANPUHUMATENLCKOTO U TPYAOBOro Npasa
Cesepo-KaBkasckoro ropHo-MeTanypruyeckoro MHCTUTyTa
(rocysapcTeHHoro TexHonornyeckoro yHupepcmrera)

HEAOBPOCOBECTHAY KOHKYPEHLNS B COEPE
MHTEAAEKTYAABHOW COBCTBEHHOCTM

B crarbe nmpoBoauTcs aHalu3 MPOOJIEMHBIX aclEeKTOB IPEeI0TBpaIle-
HUSI HeTOOPOCOBECTHOM KOHKYPEHIIUH, CBSI3aHHOH C IPHOOPETSHNEM H HC-
MOJIb30BAaHUEM CPEJICTB MHAMBUIYAIN3AIMH C TOYKH 3PEHHS aKTyaJlbHOU
TIPaBONPUMEHHUTEIBHOMN MTPAKTUKH.

KaroueBrblie cjioBa: HeZ[O6pOCOBeCTHa$[ KOHKYpCHIUS, IOPUANICCKOC
JIAno, PIH,I[PIBPI,I[yaJ'IBHLIﬁ NpeANPUHNUMATEIb, MHAUBUYaTA3aNs.

PLIEVA M. V.

RESPONSIBILITY FOR UNFAIR COMPETITION
IN INTELLECTUAL PROPERTY

The article analyzes the problematic aspects of preventing unfair
competition associated with the acquisition and use of means of
individualization from the point of view of current law enforcement
practice.

Key words: unfair competition, legal entity, individual entrepreneur,
individualization.

B cootBercTBHHE cO cTaThel 4 DenepanbHOTo 3aKkoHa «O 3aImTe
KOHKYPEHITUIY, TI0J] HeZI0OOPOCOBECTHOW KOHKYPEHITHEH TPUHSATO T10-
HUMATh, TI00BIE JEHCTBUS XO3SIMCTBYIOMINX CYOBEKTOB, KOTOPBIE Ha-
MIpaBJIEHBI HA TIOJYYSHHE MPEUMYIIECTB MPH OCYIIECTBICHUHU TIPe-
MIPUHAMATENBCKON JEATEeIHHOCTH, TPOTHBOPEYAT 3aKOHOIATEIECTBY
Poccutickoit @enepariui, 00bdasM AEI0BOTO 000pOTa, TPEOOBAHMSIM
TOOPONOPSAOYHOCTH, PAa3yMHOCTH M CHPABEUIMBOCTH W MPUIHHUIH
WM MOTYT MPUYUHUTH YOBITKH JPYTUM XO3SHCTBYIOUINM CYOBEK-
TaM-KOHKYpEHTaM J100 HaHEeCI! WX MOTYT HAaHECTH BPEJ MX JeI0-
Boit perryranuu.?’? OHa TpeacTaBIseT co00# oaHy u3 GopM 3I0yII0-
TpeOJIeHNs TIPaBOM, BBIPAXKAIOIIYIOCS B TPOTHUBOIIPABHOM TIOBEICHUH

23 Mdenepanbhblii 3ak0H «O 3amuTe KOHKypeHum» ot 26.07.2006 No
135-®3 (nocnenusist penakuust) // CIIC «KoHCyabTaHT IITIOCY.
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CyObeKTa pPIHOYHBIX OTHOILEHHH, KOTOPBIA MOCPEICTBOM HEI03BO-
JICHHBIX 3aKOHOM HJIM ITPOTHBOPEYAINX 00bIYasiM AEJI0BOTO 000pOTa
(dopM peanuzannu cBOEro CyObEKTHBHOIO MpaBa CO3AAET MOMEXH B
OCYILECTBJICHUU €r0 KOHKYPEHTaMH CBOUX MpeIIpUHHUMATETbCKUX
npaB ¥ (WIK) HAHOCHUT yliepd NOTpeOUTeIIsIM.

B nanHOll Hay4HO# cTaThe MPEeINpPUHSITA MONbBITKA aHaINU3a MPOo-
OJIEMHBIX acleKTOB MPEJOTBPAIICHUS HEJOOPOCOBECTHON KOHKYpPEH-
LM, CBA3aHHOW C MPHOOPETEHNEM H HCTIOIb30BaHUEM CPEJICTB UH -
BUAYQJIM3aH C TOYKU 3PEHUS aKTyaJbHOH MPaBONPUMEHHUTEIBHOM
MPAaKTUKH.

I'maBa 76 (ct. ct. 1473-1541) 'K P® 3akpemser 3a opuaude-
CKUMH JIMLAMH ¥ MHAWBUIYAIbHBIMHU MPEIIPUHUMATENSIMH IPaBa Ha
(upMeHHOEe HAaMEHOBaHUE, TOBAPHBIN 3HAK M 3HAK OOCITYKMBaHUS,
HaMEHOBaHUE MECTa MPOHMCXOXKICHHS TOBapa, KOMMepUyeckoe 000-
3nauenue.”’* [IpaBa Ha 3TH cpeACTBA UHIMBUAYATH3ALUH HMEIOT Pa3-
HBIE CIIOCOOBI BO3HUKHOBEHUS. Tak, NpaBo Ha (PUPMEHHOE HAUMEHO-
BaHUE BO3HUKAET C MOMEHTa PErHCTPALH MOJHOTO HAMMEHOBAHHS
IOPUINYECKOTO JHIa B EMMHOM rocy1apcTBEHHOM peecTpe Iopuanye-
ckux jul. [IpaBo Ha TOBapHBIN 3HAK M 3HAK OOCTYKMBaHUS, a TAKKE
Ha HAMMEHOBAaHHE MECTa MPOUCXOXKACHHS TOBapa BO3HUKACT Y IOPH-
JUYECKOTO JIMLA WIM WHIAWBHIYAIBHOTO NpeINpUHUMATENs MOcie
rOCYJapCTBEHHON PEerrucTpaluy yKa3aHHBIX CPEACTB WHAWBUAYalH-
3anun denepanbHbIM HHCTUTYTOM MPOMBIIUIEHHOH COOCTBEHHOCTH
(®UIIC), denepanbHBIM rocyIapCTBEHHBIM OIOKETHBIM yUpexKe-
HUEM, HOAKOHTPOJIbHBIM DesepanabHOi ciayKO0e MO HHTEIIEKTYallb-
HOW COOCTBEHHOCTH, NAaTEHTaM M TOBapHBIM 3HakaM (PocmaTeHTty).
Haxonen, Hanbos1ee mpocThIM CIOCOOOM BOZHUKHOBEHHSI IPaBa, HO
COOTBETCTBYIOIIMMH CIIOKHOCTSIMH B 3alUTE XapaKTepHU3yeTcs Mpa-
BO Ha KOMMepueckoe 0003HaueHne, BO3HUKAIOLIEE HETOCPEICTBEHHO
B CHJIY MCIIOJIb30BaHMsI KOMMEPUYECKOro 0003HaYCHHUS FOPUINIECKOTO
JIUIA WIK MHOUBUYaIbHOTO MPEANPUHUMATENS] U OXpaHseMoe He3a-
BHCUMO OT (pMPMEHHOTO HAMMEHOBAHHUS 1 TOBAPHOTO 3HAKA.

['oBopst 0 3m0ynoTpedICHUIX YKa3aHHBIMU [TPaBaMH, CIIEAYET OT-
METHUTh MPHUCYIIUH UM ABYCTOPOHHUH xapakTep. C OZHOH CTOPOHBI,

4 «paxaanckuil komeke Poccuiickoit Menepanun (4acTh 4eTBEPTAs)»
ot 18.12.2006 r. Ne 230-®3 (pen. 31.07.2020) // CIIC «KoHCynbTaHT ILUIIOCH.
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o0JaziaTellb yKa3aHHbBIX MPaB MOXKET CO3/1aBaTh Oaphephl Il BXOJa
Ha PBIHOK HOBBIX YYaCTHUKOB WJIM MTPHOOPETATH MpaBa C ¢AUHCTBEH-
HOM HENBI0 MOJyYaTh JOXOJbI OT JIMIEH3UPOBaHuUs OHbIX. C Apyroi
CTOPOHBI, CyOBEKTHI MPEANPUHUMATEIILCKON NEATEIBHOCTH, HE 00-
JIAJAMOININE YKa3aHHBIMU MTPaBaMH, MOTYT HE3aKOHHO HCIIOJIb30BaTh
CPEICTBA MHIUBUAYAIH3AIHUU JPYTOTO JIUIA JJIs YBEIUYCHUS CBOC-
ro J0X0Ja 3a CU€T MPUBJICUCHUS KIMEHTOB mpaBoobOianarens. To u
JIPYroe OXBAThIBACTCS MOHATHEM HEI00POCOBECTHOW KOHKYPEHIIUH,
CBSI3aHHOW C TPUOOPETEHUE U HCIIOJIb30BAHUEM HUCKITFOUUTEIIBHBIX
IIpaB Ha CPeJICTBA UHIMBUYaIH3allH, OTBETCTBEHHOCTh 32 KOTOPYIO
ycranoBieHa 4. 2 ct. 14.33 KoAIl P®.?” Kpome Toro, ciaeayer mom-
HUTH U 00 OTBETCTBEHHOCTH 32 HE3aKOHHOE HCIOJIb30BaHUE CPEICTB
WHIWBUIyalU3allud, YCTaHOBICHHOU cT. cT. 1253, 1515, 1537 TK
P® u cr. 14.10KoAIl P®. J[anHast OTBETCTBEHHOCTh MOYKET HCIOb-
30BaThCsl Kak AJISl 3alIMThI OT HEIOOPOCOBECTHOW KOHKYPEHLIUH CO
CTOPOHBI HE3aKOHHO HCIOJIB3YIOIIEr0 CPEICTBA HHIUBUAYIU3AINN
JIUIa, TaK U JUIsl HeIOOPOCOBECTHON KOHKYPEHIIUU CO CTOPOHBI TIpa-
BOOOJIaIaTeNsl, CO3/AAI0MIEro Oapbephbl BX0a HA PHIHOK.

[IprMeHHUTENEHO K OTBETCTBEHHOCTH 32 HEAOOPOCOBECTHYIO KOH-
KYPCHIIMIO, CBS3aHHYIO C HCIIOJIB30BAHUEM CPEJICTB WHJUBHTYaJH-
3allud, Helb3s He ynoMsiHyTh myHKT 17 Iloctanomnenus Ilnenyma
BACP® 01 17.02.2011 Nel1, cormacHo KOTOpOMY UMEHHO 1O 4. 2 CT.
14.33, ane o ct. 14.10 KoAIl P® nagiexxuT KBanmupuuupoBarth aeii-
CTBUSI, BRIPA3UBIIIKECS BO BBEJICHUU B 00OPOT TOBapa C HE3aKOHHBIM
HCIOJIb30BAaHMEM YY)KOTO TOBAPHOTO 3HAKA, 3HAKa OOCITYXKHBaHHS,
HAaUMEHOBaHUS MECTa MPOUCXOKICHUS TOBApa WIH CXOJHBIX C HUMH
0003HaYEHU [T OJTHOPOTHBIX TOBAPOB, €CIIU 3TU JCHCTBHS SBIISIFOT-
Cs1 aKTOM HEeT0OPOCOBECTHOM KOHKYPEHIHH. "

[Momumo 3TOTO, HE CEIYyEeT UTHOPUPOBATH BO3MOXKHOCTh IMPUME-
HeHUs OONIMX HAvajd U MPUHIUIIOB KOHKYPEHTHOrO Tpasa. Tak, 1o
MHeHuto KoncturynuonHoro Cyma P®, BelpaxkeHHOMY B ompejere-
Huu ot 01.04.2008 Ne450-0-0, (hopMbI 1 METOII HETOOPOCOBECTHOM

75 «Kopexe Poccuiickoii denepaiiu 00 aJIMUHUCTPATHBHBIX MPaBOHA-
pyumenusx» ot 30.12.2001 Ne 195-®3 (pexn. or 15.10.2020) // CIIC «Kosn-
CYJIBTaHT TLTIOCY.

Y% Tlocranosnenue [nenyma BAC P® or 17.02.2011 Ne 11 (pen. ot
25.01.2013) // CIIC «I"apanT».
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KOHKYPEHIIUM MHOTOOOpAa3HbI U HE BCEra MpsiMo MPOTHBOPEUaT 3a-
KOHOJATEeNILCTBY MM 00bIYasim JiesioBoro obopora.””’ B ciayuae obpa-
LICHUSI ¢ UICKOM MPOTHUB JIHIA, YbH ACHUCTBUS HE SBISIOTCSA MPSIMBIM
HapylICHUEM 3aKOHa WM 00bIYas JEJIOBOro 00OpoTa, CyA BIIpaBe,
HCCJICJIOBAB KOHKYPEHTHYIO TaKTHKY KOHKPETHOrO IMpaBooOanaTe-
Jil C TOMOUIBIO0 TOHATUMHOTO anmnapaTta aHTUMOHOTOJIBHOTO 3aKOHO-
natenbcTBa (cT. 4 @3 0 3aIUTe KOHKYPEHIIMU), OTKA3aTh B 3aIUTE
TOT0 WJIM UHOTO CYOBEKTHBHOTO IIpaBa B COOTBETCTBHUHM C 1. 2 cT. 10
'K PO. UHbIMHE c10BaMU, BBISIBHB 3aKOHHBIE, HO HEIOOPOCOBECTHBIC
NEUCTBUs, CyJ BIIpaBE OTKa3aTh OCYIIECTBIISIIONIEMY HX JIUIYy B 3a-
uuTe. be3ycinoBHO, Takas Mmo3ulMs BEChbMa MPOrpecCUBHA, HO OHA HE
MOJKET HE BJIEYb BOIIPOCOB KacaTeJIbHO TOTO, OYJET JIU CYJ U3y4aTh
JIEHCTBHS, COOTBETCTBYIOIINE OYKBE, Ha MPEIMET COOTBETCTBUS [y XY
3aKOHA; a €CJIU ¥ OYJIeT, TO HEe IPUHECET JIM CTOJIh IIMPOKOE YCMOTpPE-
Hue OO0JIbIIE Bpe/Ia, YeM MOJIb3bI.

WHTepecHo, YTO TOHSATHE «HEAOOPOCOBECTHAsI KOHKYPEHIUS
OBLIO BBEJCHO UMEHHO B C(epe MHTEIUICKTYaIbHOM COOCTBEHHOCTH
U BIIEPBHIE UMEJIO MECTO Ha YPOBHE MEKIYHAPOMHBIX COTJIALICHUM,
KOHKpeTHO — B [lapmxcKoil KOHBEHIIMU MO OXPaHE MPOMBIIUICHHOMN
cooctBeHHocTn 1883 roma. B koHBeHIMHU conepikarcsi 00s3aTelb-
CTBa TOCYJapCTB 1o obecrieyeHnto d(H(HEKTUBHON 3alIUThI OT HENO-
OpOCOBECTHOW KOHKYpPEHIIMH, a B II. 3 HEMOCPEJACTBEHHO Ha3BaHa,
IIOMHMO TPOYEro, HEA0OPOCOBECTHAs] KOHKYPCHIIMS, CBS3aHHAS C
HEMPAaBOMEPHBIM HCIIOJIb30BAHUEM OOBEKTOB HMHTEIUICKTYaIbHOM
COOCTBEHHOCTH, B YaCTHOCTH, JICHCTBHUSA, CIIOCOOHBIC KaKHUM OBI TO
HU OBLJIO CIIOCOOOM BBI3BAaTh CMEIICHHWE B OTHOUICHHU IPEAIPHSI-
THS, TPOAYKTOB WJIH IMPOMBIILICHHON WM TOPrOBOU AESITEIbHOCTH
KOHKypeHTa.?’8 HecMOTpst Ha 3T0, OT/IeIbHBIE aBTOPBI OTMEUAIOT, YTO
COCTOSIHME MEXJTYHApOJHOTO COTPYJAHUYECTBA B chepe mpecedeHus
HEZ00POCOBECTHOW KOHKYPEHIMU C HE3aKOHHBIM HCIIOJIb30BaHHEM

217 Onpenenenne Koncrutynuonnoro Cyaa P® ot 01.04.2008 Ne 450-0-
0 «O0 otka3e B mpuHATHH K paccMoTpenuto xanoost 3A0 // CIIC «Koncyib-
TaHT TUTIOCY.

B 1IyrypoB M.B. MexayHapo{HO-IPaBOBbIE OCHOBAHUSI 3AlUTHI OT
HeJ0OPOCOBECTHOM KOHKYPEHIIUH B c(hepe MHTEIUICKTYaJIbHOM COOCTBEHHO-
ctu // CoBpemennoe npaBo. 2014. Ne8. C. 121-127. CIIC «KoncynbraHT-
[Troc».
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00BEKTOB HHTCJ’IJ’ICKTyaJ’ILHOﬁ COOCTBEHHOCTH XapaKTCpU3yCTCs HUH-
CTHTyHHOHaﬂLHOﬁ Pa3MBITOCTBIO, B CBA3U C YEM JJIA ,I[aJ'ILHCI\/'IH_IGFO
MIPpOrpeCCUBHOTO Pa3BUTUA HCO6XOI[I/IM2. OolbIast HUHTCTpanus.
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MNMPABOBASI PETAAMEHTALLVS OBBEKTOB
MHTEAAEKTYAABHOW COBCTBEHHOCTM

B crarbe paccMOTpeHbl HOPMaTHBHBIE TIPABOBBIC AKThl HAIIMOHAIBHO-
TO ¥ MeXIyHapOITHOTO 3aKOHOAATENbCTBA, PErlIaMEHTUPYIOIIHE 0COOSHHO-
CTH 000pOTa OOBEKTOB UHTEIUIEKTYa IbHON COOCTBEHHOCTH.

KnrwueBsie cjioBa: HWHTCIUICKTYaJIbHasA CO6CTBCHHOCTL, MEXKXOyHa-
pOZ[HBIi/lI JAO0TOBOP, HAIMOHAJIBHOC 3aKOHOAATEIILCTBO, TOBapHLIfI 3HaK.

PLIEVA M. V.

LEGAL REGULATION OF INTELLECTUAL
PROPERTY OBJECTS

The article examines the normative legal acts of national and
international legislation that regulate the peculiarities of the circulation of
intellectual property objects.

Keywords: intellectual property, international treaty, national
legislation, trademark.

Yacte 1 ct. 1225 T'K P® ompenenser HHTEIUICKTYyalIbHYIO COO-
CTBEHHOCTh KaK CUCTEMY 00BbEKTOB, TBOPUYECKUX PE3yIbTATOB, HCUEP-
MIBIBAIOIINI TIEpeUeHb KOTOPHIX YKa3aH B 3TOH CTaThe M BKIIOYACT 16
BHJIOB O0OBEKTOB, B TOM YHCIIC TOBAPHbIC 3HAKH W 3HAKU OOCITYKH-
Bauus.?”” OOBEKTH MHTEIIEKTYAIbHON COOCTBEHHOCTH MOKHO pas-
JIeITUTh Ha JIBE KATETOPUU: NPaBa Ha Pe3ylbTaThl HHTESIUIEKTYaIbHOM
JIesITeNIbHOCTH; TIPaBa Ha MPUPABHEHHBIE K HUM CPE/ICTBA HHIUBUIya-
JIU3AIHN FOPUITYECKOTO JIUIA, TPOJIYKIINH, BBITOTHIEMBIX Pa0OT HITH
YCIIyT.

Takum 00pazoMm, 1O/I MHTEIIEKTYaIIbHONH COOCTBEHHOCTBIO ITOHH-
MaeTcsi camMa CucTeMa 00bEKTOB, UMEIOIIHX SIPKO BHIPAXKCHHYIO CHM-
BOJIMYECKYIO COCTABIISIIONIYIO, KOTOPAask HE MO3BOJISIET pacCMaTPUBATh
3TH OOBEKTHI C MO3UIIMI OOBIYHBIX BEIIHBIX U 00A3aTEIIbCTBEHHBIX

2 «Ipaxaanckuil komeke Poccuiickoit Menepanun (4acTh 4eTBEPTAs )»
ot 18.12.2006 Ne 230-®3 (pen. 31.07.2020) // CIIC «KoHCynbTaHT ILTIOCY.
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npaB.”® B cr. 1225 'K PO paznuyarorcst THIIMYHBIE OOBEKTHI HHTEII-
JIEKTYaJIbHO COOCTBEHHOCTH KakK Pe3yJIbTaTbl HHTEIICKTYyalbHON
JIESITEIbHOCTH, TBOPEHHS YEJIOBEYECKOI0 pa3syMa U IPUPABHEHHBIE
K HUM CPEJCTBa MHAMBHUIYaIU3alH, TJ€ TBOPUECKUH 3JIEMEHT XOTS
U MIPUCYTCTBYET, HO MEHEE 3aMeTeH. B To *e Bpems coneprkaiascs
B CpeACTBaxX MHAMBUIYyaIU3allM1 TOBAPOIPONU3BOAUTENS WU CaMOT0
ToBapa MH(POpPMAaLIUs YpEe3BBIYANHO BaXKHA ISl PHIHKA, [T TOTPEOH-
TeNs U Hy’KJaeTcs B 3alUTE C MOMOIIBIO UCKIIOUNUTENbHBIX npaB. K
MIEpBOM TPYIIIE OTHOCATCS MPEAMETHI aBTOPCKOTO U CMEKHBIX MPaB U
MATEHTHOTO MIPaBa; KO BTOPOH — 00bEKTHI MPOMBILIIICHHON COOCTBEH-
HoctH. CornacHo ct. 1477 'K P® ToBapHsIii 3HaK — 3TO 0003HaUYEHHE,
ciy>Kallee 111 MHAUBUAYAIU3alluy TOBAPOB IOPUINUECKUX JIHIL WK
MHAVBUYaIbHBIX MPEIIpUHUMATENeH, Ha KOTOpOe MPU3HAETCs HUC-
KJIFOUUTENILHOE IPaBo, yIOCTOBEPSIEMOE CBUAETENBCTBOM Ha TOBap-
Heii 3HaK (cT. 1481 'K P®). Cornacuo 4. 2 ct. 1477 npasuna 'K P®
0 TOBAapHBIX 3HAKaxX MPHUMEHSIOTCA U K 3HaKaM OOCIy>KUBaHUS, T.€.
K 0003HAYEHUSIM, CITYKAIUM AJIs1 MHAWBUAYaATU3AIMY BBITIOTHIEMBIX
IOPUINYECKUMH JIMLIAMH JTH00 MHIUBHIYaTbHBIMU NpEeANpUHIMATE-
JSIMH paOOT MM OKa3bIBa€MbIX UMM yciyr. IHbIMH clioBaMu, U TO-
BapHBI 3HAK, U 3HAK OOCIYKHBaHUS — 5TO 0003HAYCHUS, CITyKAI[H1e
JUIS. MTHOUBHUYaIM3allil TOBApPOB, BHIMOIHAEMBIX paOdOT WM OKa3bl-
BaeMbIX yCIYT IOPUINYECKUX WK (PU3UUECKUX JUl. B cooTBeTCTBIM
c . 2 ct. 150 'K P® unrennexryanbHas COOCTBEHHOCTh B KauecTBE
HEMaTepUaNbHOTO OJiara 3alUIaeTcs B mpeaeiax, OnpeieIeHHbIX CT.
12 Konexca «Crioco0bl 3alIMThI TPaKIaHCKHX MpaBy.?*!

Cdepa neiicTBUSI HAMMOHAIBHBIX 3aKOHOB 00 MHTEIUIEKTYaIbHOM
COOCTBEHHOCTH OTpaHUuYEHa TEPPUTOPUEH TEX CTpaH, B KOTOPBIX 3TU
3aKOHBI IPUHATHL. Ho Mpon3BeieHN s HHTENIEKTYaaIbHOIO TBOPUYECTBA
OOBIYHO PACHPOCTPAHSIOTCS M 32 MpeJesiaMH roCyIapCTBEHHBIX Ipa-
Hu1l. YToOBbI cOCOOCTBOBATH MEXKIYHAPOAHOMY PACHPOCTPAHEHHIO
WHTEJUIEKTYaIbHBIX MPOU3BEACHUM, a Takke 00ecmeYuTh MX OXpa-
HY, CTpaHbl MIPUCOEANHAIOTCS K MHOTOCTOPOHHUM COTIJIAIIEHUSIM IO

20 Kopuaruna H. I1., Moprynosa E. A., Tlorynses B.B. KommeHnrtapuii
K yacTu deTBepToi I'pasknanckoro kxonekca Poccuiickoit denepanmu. M.:
IOcrumadopm, 2008.

281 Kommenrapuii k ['pakmanckomy komekcy P® (mocrareiinbiii) / Tloa
pen. O.H. CaguxoBa. M.: Kontpaxkt: Mudpa-M, 1998.
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MEXIYHapOIHONH OXpaHe WHTEJUIEKTYalbHOW COOCTBEHHOCTH JHOO
3aKJIIOYAIOT JBYCTOPOHHME cornamieHus. [IpuueMm BHyTpurocynap-
CTBEHHOE MPAaBOBOE PETyJIMPOBAHNE HHTEIUIEKTYaIbHOM COOCTBEHHO-
CTH BO MHOI'OM MpPEOIpeneisieTcs MOJ0KEHUIMH MEXAyHapOIHbIX
JOTOBOPOB, IEHCTBYIOIIMX B JaHHOH 00JacTH. 3aKII0UYEeHHE MEKIY-
HapOJHBIX JOTOBOPOB IO3BOJISIET 00ECTIEUUTh OXPaHy U 3alUTy MPaB
pOCCHICKHX IpakaaH 3a pyOeskoM. B cBoto ouepes, BCTymnasi B Mex-
JyHapoJHble AOroBopbl, Poccuiickas denepanus rapaHTHpPYeET Ipe-
JIOCTaBJI€HNE Ha MPEAYCMOTPEHHBIX MU YCIOBUSAX U B YCTAHOBJICH-
HBIX UMM TIpeieNiax OXpaHbl IPaB Ha MPOU3BEACHUS U 00BEKTHI CMEXK-
HBIX TpaB MHOCTPAaHHBIX MpaBooOnanareneid. TekcTsl OONbLUIMHCTBA
MEXIyHApOJHBIX JOTOBOPOB M CBENEHUS O NMPHUCOEIMHUBIIMXCS K
HUM CTpaHax NMpHUBEAEHbI Ha caiiTe BceMupHON opraHu3anuy UHTEN-
JeKTyaJlbHOI coOcTBeHHOCTH. [IpaBoBasi cucremMa HHTEIIEKTyalbHON
cOoOCTBEHHOCTH 00pa30BaHa HAMOHAJIBHBIM 3aKOHOIATEIbCTBOM U
MEeXIyHapOJHBIMH AoroBopaMu. HanmonanbHOE 3aKOHOJATEIBCTBO
OOBIYHO COOTBETCTBYET MEXKIYHAPOIHBIM JOrOBOPaM, WICHAMH KOTO-
PBIX SIBJISIOTCS T€ WM HHBIE CTPaHbL.>*? XOTs HAIIMOHAIBEHBIC HOPMBI B
OTHOLICHWH MHTEJJIEKTYyallbHOH COOCTBEHHOCTH MOSBUINCH B XV B.,
sub B KoHIe XIX B. BCTynuiIn B CHITy J1Ba EPBBIX MEXKTyHAPOTHBIX
norosopa: B 1883 1. Obuta mpunsTa [lapmkckas KOHBEHLIUS 110 OXpaHe
MPOMBIIIJICHHON COOCTBEHHOCTH, a B 1886 I. — bepHckas KOHBEHIHS
00 oxpaHe JTUTEpaTyPHBIX M XyI0KECTBEHHBIX NpousBeneHuii. Hop-
MBI U MOJIO’KEHUSI 3TUX KOHBEHIIMH CTaJI OCHOBOW M€K TyHapOTHOTO
MpaBa MHTEJUIEKTYalbHOU cobcTBeHHOCTH. B xonne XIX — nHauvane
XX B. HOABUJIUCH HOBBIE MEXAYHApOJIHBIE JAOTOBOPHI, PEryIHpYIO-
LIMe MTPaBOOTHOMICHUS, CBSI3aHHBIC C Pa3INYHBIMU OOBEKTaMHU TBOP-
YeCKOW M MHTEIJIEKTYyaJbHOU NEeSATeNbHOCTH, KOTOPbIE PACHIMPUIH
OXpaHy, yCTaHOBJIEHHYI0 bepHCckol U [IaprKCKOil KOHBEHLIUSMH.
MesxayHapoJHbIe JOTOBOPHI B 00JIACTH MHTEIJICKTYyalbHON cO0-
CTBEHHOCTH JIeNATCSI Ha TpH rpymisl. 1. JloroBopsr 00 oxpaHe 00b-
€KTOB MHTEIUIEKTyallbHON coOcTBeHHOCTH: KOHBEHLMS, yupexkaaro-
mas BeceMupHyo opraHuzaluio MHTEUIEKTYalIbHOH COOCTBEHHOCTH
(1967); Ilapwkckasi KOHBEHLHUS O OXpaHE MPOMBIIIJICHHOW CO0-

22 CynapukoB C.A. IlpaBo HHTEIUIEKTYaJbHOM COOCTBEHHOCTH. M.:
IIpocnext, 2010. C. 8.
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crBenHocTH (1883); bepHckas KOHBEHIMS 00 OXpaHe JTUTEPaTyPHBIX
U XYyJI0)KECTBEHHBIX npousBeneHuit (1886) u np. 2. JloroBopsr o pe-
THCTPAal OOBEKTOB HWHTEIIEKTyaslbHOW cobcTBeHHocTH: Jlmcca-
OOHCKOE coryamieHne 00 oxXpaHe yKazaHHH MECT MPOUCXOKACHUS U
uxX MexIyHaponHoi peructpauun (1958) u ap. 3. JloroBops! 0 Kiac-
cuUKaLui 00BEKTOB MHTEIIEKTYaIbHONW cOOCTBEHHOCTH: BeHckoe
cornameHue o0 yupexaeHnn MexIyHapoaHOH Ki1acCu(pHUKaLuu U30-
Opa3uTeNbHBIX AJIeMEHTOB 3HaKOB (1973) u np.

MHorue MeXayHapoAHbIE TOTOBOPBI COJEPKAT MOJIOKEHNUs, KO-
TOpble OOS3BIBAIOT TOCYJApCTBa NPUHUMATh 3(PQEeKTUBHBIE MEpHI
JUIs1 o0ecrieueHust HOPM 3THX JOTOBOPOB. J[pyrumu cioBamu, CTpaHbl
JOJDKHBI (QOPMHUPOBATH MPABOOXPAHUTEIBHYIO MPAKTUKY IJISI COOT-
BETCTBHUS MEKAYHAPOIHBIM JIOTOBOPAM.
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YAK347.2/3
CAJTAMOB A A,
MAr1cTpaHT Kadeapbl NPeanpUHAMATENBCKOro
M TPyAOBOro Npasa lopuaMyeckoro ¢pakynsTera
Cesepo-Kaskasckoro ropHo-MeTasTypruieckoro MHCTUTYTa
(rocynapcTBeHHOro TeXHONOrM4ECKOro yHuBepeuTeTal)
HayuH. pyk. k.t0.H., gouent ECMEBA @ .K.

NMPABOBOE PEI'YANPOBAHWE
OTAEABHBIX OCHOBAHMI 1 CNOCOBOB
NPNHYAUTEABHOTO MPEKPALLLEEHWS NMPABA

COBCTBEHHOCTU

B crarbe HCCIICAYETCA TCOPETUICCKOE COACPIKAHUEC Takou TpaXxaaH-

CKO-TIPABOBOH KaTETOPHH, KaK MPUHYAUTEIBHOE PEKpalleHne IpaBa co0-
crBeHHOCTH. Oc000 OTMeUaeTcst ee METOHOJIOTHYECKOE M MPAKTHYECKOEe
3HaueHue. [IpoaHasn3upoBaHbl OCHOBAHUS U CIOCOOBI IPUHYIUTEILHOTO
IIpeKpalleHus IpaBa cOOCTBEHHOCTH

KuioueBsle cioBa: ['paxxganckuii kogexc PO, Hannonanuzanus, pek-
BU3ULNUSA, KOH(UCKALUSL.

SALAMOV A.A., ESIEVAF. K.

LEGAL REGULATION OF CERTAIN GROUNDS
AND METHODS OF COMPULSORY TERMINATION
OF PROPERTY RIGHTS

The article explores the theoretical content of such a civil legal category
as forced termination of ownership. Its methodological and practical
significance is emphasized. Grounds and methods of forced termination of
ownership were analyzed

Keywords: Civil Code of the Russian Federation, nationalization,
requisition, confiscation.

HpI/IHY)KZ[CHI/Ie B T'paXXJIaHCKOM IpaBE€ ABJIACTCA YaCTbIO 3HAYM-

TEJILHON MPOOJIEMAaTHKH, CTPEMIICHHEM K MOMCKY OallaHca 4acTHO-
MIPABOBBIX U MYOJUYHBIX OCHOB I'Pa)XJIaHCKO-TIPABOBOI'O PEryJIHPO-
BaHMUS OOIECTBEHHBIX OTHOIIEHHUH. M3ydeHnue KaTeropun «IpuHyx-
JICHUE» B TIpaBe SBJSAETCS OJHON M3 CaMBIX CYIIECTBEHHBIX MPOOIEM
COBPEMEHHOH IOPHUCIIPYIEHIINH.
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Ocobo criemyer OTMETUTb, YTO MPHUHYKACHHE B TPaKIaHCKOM
IIPaBe SIBJISIETCS] OCOOBIM CPEICTBOM IPABOBOTO BO3ACHCTBUS HA pa3-
BHUTHE OOIECTBEHHBIX OTHOIIECHUH.

B pamkax pa3iu4HBIX TEOPETHKO-NIPABOBBIX KOHLEMIMH paspa-
00TaHBl Pa3IUYHBIE MTOAXO0/IbI K TOHUMAHHIO IPHHYAUTEIHLHOMY TIpe-
KpaIleHHIO IIpaBa COOCTBEHHOCTH.

Tak, pa3nuuHble aBTOPHI K IPUHYAUTEIbHBIM CIIOCO0aM MpeKpa-
LICHUS IPaBa COOCTBEHHOCTH OTHOCST KOH(DUCKAIHIO, PEKBU3ULIHIO U
HaIMOHAIM3ALHUIO.

Kak crnpaBeiBo OTMEUArOT MHOTHE y4YeHbIe, KOH(pHUCKAIUs —
OJIMH M3 KJIACCUYECKHX MPABOBBIX MHCTUTYTOB. CaMO MOHATHE KOH-
(uckanuu 6a3upyercs Ha OCHOBHBIX MPUHITUIAX FOPUANYECKON OT-
BeTCTBeHHOCTH. KoH(HCKamy MouIe’kUT UMYIIECTBO KaK U3 CO0-
CTBEHHOCTH, TaK M W3 HE3aKOHHOIO BiaaeHMsA. VMyIecTBO MOXKET
OBITh KOH()UCKOBAHO KaK y cOOCTBEHHUKA-IIPABOHAPYIINUTENS, TaK U
y COOCTBEHHHKA, KOTOPBIN HE SBIseTCs MpaBoHapymurTeneM. Konpu-
CKaIusi MOXKET OBITh MpOBeJIeHa B CyJeOHOM M aJIMUHUCTPATHBHOM
TOpsIJIKaxX. B COOTBeTCcTBUU C 1. 1 ¢T. 243 'K P®, mpencrasinser coboii
CaHKIHMIO 33 COBEPIIEHHOE NPECTYIUICHHE WM MHOE IpaBOHapyIle-
HHUE — B COOTBETCTBUH C TAKOBBIM 3TO OE3BO3ME3THOC M3bATHE HMY-
IIeCTBa y COOCTBEHHUKA. >

B cnyyasx, kotopsie npeaycMoTpens 1. 2 ¢1. 243 'K PO, kondu-
CKalMs NPUMEHSCTCS U B AMUHUCTPATUBHOM MOpsiaKke. BeiHecenHoe
pelrenre BO3MOXKHO OCIIOPHUTH B CyJaeOHOM mopsake. /lanHoe moso-
KEHHE T'Pa)IaHCKOTO 3aKOHOAATENbCTBA SBUJIOCH MPEAMETOM pac-
cmotpenus Koncturyuunonsoro Cyna PO.

Konguckanus ynomunaercst u B Apyrux Hopmax ['K P®. B yacr-
HOCTH B CT. 169 I'K P® koH(DurCcKanus 3aKperisieTcs Kak MoCIe/ICTBHE
COBEPUIEHHBIX YMBIIIJIEHHBIX JEUCTBUIM CTOPOH CHEJIKH 3aBEIOMO
MIPOTUBHOW OCHOBaM IPABOMNOpPSAKA WJIM HPABCTBEHHOCTH. MexTy
TEM, CaMoO MOHITHE «KOH(pHUCKALUI» B JAHHONW HOPME CTaTbU OTCYT-
CTBYET.

B cootBerctBum ¢ 1. 1 ct. 242 I'K P® pexBu3uLus — U3BATUE Y
COOCTBEHHMKA UMYIIECTBA MO PELICHHIO FOCYJapCTBEHHBIX OPTaHOB

2 Kysnerosa O. A., Crenanos B. B. MexoTpaciiesas mpaBoBasi IprpoIa
koH(uckanuu umyinecrsa // XKypnan poccuiickoro mpasa. 2018. Ne2 (254).
C.27-37.
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B MHTepecax oOmiecTBa. M3bsiTHe MpOUCXOIUT B MOPSAKE, YCTAHOB-
JIEHHOM 3aKOHOM.

Crnenyet otmeTutsh, uto B 'K PD pexBusunus onpenenseTcs Kak
U3BATHE y COOCTBEHHNKA MMYIIECTBA M0 PELICHUIO FOCYJapCTBEHHBIX
OpPraHoB B OOIIECTBEHHBIX MHTEpEcax B CIy4asx OOCTOSATENbCTBAX,
KOTOPbIE HOCAT YpEe3BbIYANHBIM XapaKTep, C BBIUIATON €My CTOUMO-
cTi umyuiectsa. B 3emensHOM koaekce PO 3T siBeHue onpeaenseT-
Csl KaK BPEMEHHOE M3BATHE 36MEIBHOIO Y4acTKa B CIy4asX CTHXUIl-
HBIX O€ICTBHIA, aBapuii, a TAK)Ke MPHU WHBIX 00CTOSATENHCTBAX, KOTO-
pble HOCSIT Ype3BbIYaliHbII XapakTep.?

N3bpaTne NponcxoauT ¢ LEebl0 3allUThI )KU3HEHHO BaXKHBIX HHTE-
pPEcoB rpaxk/iaH, 00IIecTBa U TOCYIapCTBa B IIEJIOM, OT BOSHUKAIOIINX
B CBSI3U C 3THMH UPE3BBIYAHHBIMH 00CTOSTEIBCTBAMH YIPO3 C BO3MeE-
IIEHHEeM COOCTBEHHHKY YOBITKOB.

Kak oTrmewaer MHOXECTBO aBTOPOB, PEKBU3WIUS €CTh HU YTO
WHOEe, KaK OCHOBaHME MNpeKpamieHusi mpaBa cobctBeHHOCTH. Co0-
CTBEHHO, IMEHHO 00 3TOM ¥ TOBOpHT Ha3BaHue riiaBsl 15 ['K PD, xo-
TOpasi COAEPXKUT CTaThio O pekBm3umu: «lIpexpamenne npasa coo-
CTBEHHOCTH». Mexay TeM, 4. 3 cT. 242 coepKHUT npaBo COOCTBEHHU-
Ka UCTpeOoBaTh B CyleOHOM MOPSAKE COXPAHUBILEECS MMYIIECTBO,
10 CYTH HapymIas CyIIHOCTh KaTerOpHUU — «IIpeKpalieHue mpasa coo-
CTBEHHOCTH».

Kpowme Toro, Takoif ”HCTUTYT, KaK PEKBH3HILIMS, CIUTACTCS OCHO-
BaHMEM TIpEKpalleHus mpaBa COOCTBEHHOCTH. M, MOXKHO JHIIb yKa-
3aTh Ha TO, YTO 3TO BPEMEHHOE U3BSTHE 3eMEJILHOTO y4acTKa y co0-
CTBEHHHKA C OTPAHWYECHHUSMH €r0 TIPaBOMOYHI.

Crnenyer OTMETUTH, B 3eMETbHOM Kojiekce PD Takke ecTh HOPMBI,
KOTOPbIE KacaroTcsl BO3MOXKHOCTH IMIPEKpaILeHHs TpaBa COOCTBEHHO-
CTH B T€X CIydYasx, KOIJla BO3BpaT PEKBH3MPOBAHHOTO 3€MEIBHOIO
ydacTKa ero cOOCTBEHHUKY HEBO3MOKEH. B wacTHOCTH, 3aTOIJIeHHE
3eMeJbHBIX Y4aCTKOB, KOTOpPBIE IPUBEIH K HEITPUTOJHOCTH Y4acTKOB
JUTIS Pa3BEIECHUSI Oropofia B CBSI3U CO CMBIBOM IUIOAOPOAHOTO CIIOA
mouBbl. B aToM citydae coOCTBEHHUKY OyJeT BO3MEIEHA CTOUMOCTD

28 AdanacreBa E.H. PexBu3nims: rpaxmaaHCKO-IIPABOBBIC MPOOIEMBI.
Monorpadus. Tomek: TT'Y, 2009. 176 c.
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3eMeJIbHOTO Y4acTKa, WK e OyJIeT mpelocTaBiIeH APYroi paBHOLICH-
HBII ygacTok.”®

Taxum 00pa3oM, MbI CUATAEM, YTO HEOOXOJMMO Pa3pelIuTh BO-
MPOC O 3aKOHOJATENFHOW PETJIAMEHTAIIMH HEKOTOPHIX MOJIOKEHHH,
KOTOpBIE€ KacaroTcs PEKBH3UIMHM MMYIIECTBA, TaK KaK €ro Hepaspe-
LIEHHOCTh MOKET MPUBECTH K MPOOJIEMATHYHOCTH TOHUMAHHSI OCHOB
JAHHOTO WHCTUTYTa. HaM KaxkeTcst, UTsl peIieHnst TOro BOIpoca He-
o6xonumo BBecTr m3MeHeHus B ' K PO B Toit yacTu, rie roBOPUTCS O
MPEKpaILeHUH paBa COOCTBEHHOCTH Ha UMYIIECTBO.

[IpoGirieme HarMOHANMHM3AMKA OTBOIUTCS HEOONIBIIOE BHUMAaHUE B
HAYYHBIX paboTax, B OTJIIMYHE OT JIPYTUX CIIOCOOOB.

Taxum 00pa3om, HaLIMOHATHM3ALKUS — 3TO 00palIeHne B COOCTBEH-
HOCTB TOCY/IapCTBa UMYIIIECTBA, KOTOPOE HAXOIUTCS y FOPUIAMIECKUX
JIMII ¥ TPAXKJaH B COOCTBEHHOCTH, C BO3MEIICHHEM CTOMMOCTH 3TOTO
HMMYIIECTBA, a TAK)KE€ MHBIX YOBITKOB B COOTBETCTBUH co cT. 306 'K
P®. Mexnay tem, eTanbHOU periiaMeHTaluy TaHHOM IpoUEeayphl HE
COJIEP’KUT HU OJIMH HOPMATHBHO-TIPABOBOM aKT.

Kak oTmeyaroT MHOTME aBTODBI, «HAIMOHATM3ALUSI» KakK MpU-
HYJIWTEIBHOE MPEeKpalleHne UMYIIECTBEHHBIX TpaB, KaKk W pacipo-
CTpaHEeHHe JaHHOTO MOHATHS U Ha OTPAaHWYCHHUS IIPaB HA UMYIIECTBO
CO3/1a€T BO3MOKHOCTb PEaJIN30BaTh 1eJb, KOTOPYIO AOJKEH Ipecie-
JIOBAaTh 3aKOH O HAIIMOHAIU3AI[UN — BOCCTAHOBJICHUE TIPaB JIUII, UMY-
IIIECTBO KOTOPBIX MIOHATOOMIOCH 001IeCcTBY. >

Taxum o0pa3oM, IpeKpalieHnue npaBa COOCTBEHHOCTHU SIBISIETCS
COBOKYITHOCTBIO FOPUIMYECKUX U (DAKTHYECKUX JIEHCTBUI COOCTBEH-
HUKa WM KOMIIETEHTHOTO OpraHa, ¢ KOTOPBIMH 3aKOH CBSI3BIBACT
yTpary npaBa cOOCTBEHHOCTH. Pa3BUTHE IpakJaHCKUX MPaBOOTHO-
MIeHUH B YCIOBUAX (DOopMHpPYIOMIEHCS MHOTOYKIQJIHON PBIHOYHON
SKOHOMHUKH, PePOPMbI I'PaXkKJTaHCKOTO 3aKOHOIATEIbCTBA, CYACOHOM

2 psazubix A.Jl. TIpoGrneMbl paBOBOrO PEryaupOBaHUS PEKBU3HIIUH
3eMelIbHbIX y4acTkoB // B cOopHuke: TpanunuoHHass ¥ WHHOBALMOHHAsS
HayKa: UCTOpHsI, COBDEMEHHOE COCTOsIHHE, rnepcnekTuBbl. COOpHUK cTaTel
MexyHapoHOM Hay4YHO-nIpakTHYeckoi koHpepenunu. 2019. C. 159-161.

26 Kypoanos P. A. [IpaBoBoe perynupoBaHie MPOLECCOB HAIIMOHATH3A-
uun B Poccnu u 3a pybexom: obuiereopern-ueckue acrekTsl // Ilnexanos-
ckuii HayuHbIi OroruteteHb. 2018. Ne1 (13). C. 45-50.
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CHCTEMBI, TpeOYIOT 0c000r0 NOAX0/a K PEIICHUI0 IPOOJIEMbI COOTHO-
LICHUS YaCTHOH M ITyOINYHON COOCTBEHHOCTH.

/A\uteparypa

1. AdanacreBa E.H. PexBu3uIms: rpakJaHCKO-TIPaBOBEIC MPOOIEMEI.
Mownorpadus. Tomck: TI'Y, 2009. 176 c.

2. I'pszuapix A. 1. TIpoGieMBl IpaBOBOTO PETYIHPOBAHUS PEKBUIHITUI
3eMeJbHBIX y49acTKoB // B cOopHmke: TpaauiimoHHass W WHHOBAIMOHHAS
HayKa: UCTOpPHUs, COBPEMEHHOE COCTOSIHHUE, TepcneKTuBel. COOpHUK cTaTel
MesxyHapoaHOHW HaydHO-TIpakTHYeckoi KoHpepermuu. 2019. C. 159-161.

3. Kysnenosa O. A., CrenanoB B.B. MexoTrpacieBas mpaBoBast IpH-
porna xoHpucKanuy uMytecTsa // XKypHan poccuiickoro mpasa. 2018. Ne2
(254). C. 27-37.

4. Kyp6anos P. A. TIpaBoBoe perynmpoBaHre MPOIECCOB HAITHOHATN3A-
uuu B Poccun u 3a pyOeskom: obmiereopeTndeckie acnekTs // Ilinexanos-
ckuit HayuHbIi OromuteTens. 2018. Ne1 (13). C. 45-50.
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YOK347.2/.3
CAJIAMOB A. A,
MArucTpaHT Kageapbl NPeAnpPUHUMATENbCKOro
M TpyAoOBOro NpaBa IOPUANYECKOro ¢pakynsteta
CeBepo-KaBkasckoro ropHo-MeTasniypriayeckoro MHCTUTYTd
(rocysapcTeHHoro TexHonornyeckoro yHupepcmrera)
HayuH. pyk. k.10.H., gouent ECMEBA ®.K.

NOHSITNE N CYWHOCTb
NPUHYAVTEABHOTO MPEKPALLIEHWS
CYBBEKTMBHOTO MMYLLECTBEHHOTO MNMPABA

ABTOp paccMaTpUBaeT MPUHYIUTEIBHOE MPpEeKpalieHne CyObeKTHBHO-
TO IIpaBa COOCTBEHHOCTH, BBUAY 0CO0OH cOLMAIbHOM 3HAYUMOCTH CaMOro
WHCTUTYTa COOCTBEHHOCTH. [IpHHYIHTENbHOE TpeKpalieHne mpasa coo-
CTBEHHOCTH SIBJISIETCS CIIOPHBIM M HE JI0 KOHIIA MPOPa0OTaHHBIM HHCTPY-
MEHTOM PETYJIMPOBAHUSA UMYIIECTBEHHBIX OTHOLICHUH.

KuroueBsle ciioBa: npaBo codcTBeHHOCTH, [ paknanckuii konexe PO,
Croco0bl MPEKpAICHHUs TIPABO COOCTBEHHOCTH.

SALAMOV A A, ESIEVAF. K.

THE CONCEPT AND ESSENCE OF FORCED
TERMINATION OF SUBJECTIVE PROPERTY RIGHTS

The author considers the forced termination of subjective property
rights, due to the special social significance of the property institution itself.
Forced termination of ownership is a controversial and not fully developed
tool for regulating property relations.

Keywords: ownership, Civil Code of the Russian Federation, methods
of termination of ownership.

B ropuanyeckoii Hayke KaTeropuum «COOCTBEHHOCTb M «IIPaBO
COOCTBEHHOCTH» ONPEAEISIETCSl, OTPaHUYMB €ro OIpeeSICHHBIMU
pamkamu. B wactHocTH, A.B. PDKUK, TOBOPSI 00 yKa3aHHOM COOT-
HOIICHUH, OTMEYACT, YTO TOHITUS «COOCTBEHHOCTB» U «IPaBO COO-
CTBEHHOCTH» COOTHOCSTCS IpYT € APYroM Kak (opMma U coaepkaHue
OJTHOTO U TOTO Xe siBneHus. [lo 3ameyanuto aBropa, COOCTBEHHOCTb
npeacTaBisieT co0oil OOIIeCTBEHHBIE UMYIIECTBEHHBIE OTHOLICHUS,
a TpaBO COOCTBEHHOCTH — COBOKYITHOCThH MPABOBBIX HOPM, Halpas-
JIEHHBIX Ha pEerjJaMeHTalMI0 YKa3aHHBIX OTHOILEHUI, BKIIIOYas ycTa-
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HOBJICHHE MPABOBOTO PEXHMMa MMYIIECTBA, ONpPEAETICHUE CIOCO00B
npuoOpeTeHus IpaBa COOCTBEHHOCTH U T. 1.2

Crenyer CorIaCUThCSI, UTO HOHSITHUS «COOCTBEHHOCTb» U «IIPaBO
COOCTBEHHOCTH» COOTHOCATCS Kak copepskanue u popma. [IpaBo cob-
CTBEHHOCTH MPEICTABISIET COO0H IOPUINUECKOE 3aKPEIUIEHHE COLH-
aIbHO-3KOHOMHUYECKUX OTHOIIIEHHUH, BOBJIEKas TEM CaMbIM COOCTBEH-
HOCTB KaK DKOHOMHUYECKYIO KaTETOPHIO B IPaBOBOE TOJIE.

Cpeny y4eHbIX Takxke uMeeTcs Oojiee IIMpOKas M abCTpakTHas
TpakToBka. Tak, A./l. JlebeneBa yka3piBaeT, 4To B HanboJee oOmeM
BUJIC TPABO COOCTBEHHOCTH CIIEIyeT MOHUMATD KaK «...IOPHIUYECKOe
pEryJInpoBaHue MIPOLECCOB IPUCBOEHUS U UCIIOIb30BaHUS CyObEKTa-
MH MaTepUalibHbIX Oyary.’s

Hanusie noaxoasl packpeiBatoT nojoxenus 'K PO. Tak, B co-
orBercTBUM ¢ 1. 1 c1. 209 'K P®, Brimoyaer B ceOsi mpaBoMouns
BII/ICHUS, TIOJIB30BAHMS U PACIOPSKEHUS. Mexay TeM MpaBOMOYHS,
COCTaBJISIOIINE pACCMATPUBAEMOE NTPaBO, MPAKTUUYECKH HE ONIpeesl-
I0TCS 3aKOHOJaTEIIeEM, B CBSI3U C UEM OHHM PACCMATPUBAIOTCS B paMKax
OTEYECTBEHHOMN NIPABOBOM HAYKHU.

B gactaoctn, A.K. Annbanaes moyaraet, 4To BIaaeHHUE MPEI-
cTaBisieT co0Oil BO3MOXXHOCTh (DaKTHUECKH 00JaaaTh HMYyLIe-
CTBOM, IOJIb30BaHUE — BO3MOXHOCTh MCIOJIb30BAHMUS UMYIIECTBA
IyTEM H3BJICYEHUS U3 HETO MOJIE3HBIX CBOICTB, a paclopsiKeHUue —
BO3MOXHOCTb OIPEIEICHHUS IOPUIUYECKON CyabpObl HMMyIecTBa
MIyTEM U3MEHEHHUs €ro MPUHAJJIEKHOCTH, COCTOSHUS WU Ha3Ha-
qeHus.”®

Kak mpencraBmnsiercs, Bce MpaBOMOYMS, COCTABIISAIONINE IIPABO
CcOOCTBEHHOCTH, TeCHO B3anMocBs3anbl. Tak, O. H. JIaBpoBa, oTmeda-
€T, YTO NMPaBOMOYMSI COOCTBEHHHUKA HE SIBJISIOTCSI CTPOro 000co0IIeH-
HBIMH, B COBOKYNHOCTH MpEACTaBIisisi cOOOW «...0000LIEHHOE BBI-

B7Pppkuk  A.B. VHCTUTyUHOHANIM3alMs HHTEPECOB COOCTBEHHUKOB
B POCCHUICKOM Tpa)KIaHCKOM INpaBe: JIUCC.... JOKT. Iopuia. Hayk. M., 2017.
C. 49.

288 Jlebenera A.JI. CoOCTBEHHOCTh B I'PaKJIaHCKOM MpaBe — 3TO OJaro
wim Opems? // JlyxoBHas cdepa odmectra. 2014. Ne 11. C. 110.

289 Anmubanaes A.K. O61ume nonoxenust o mpase codctenHoctH // Hayu-
Hble uccnenopanus. 2017. Ne6 (17). C. 51.
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pa)KCHUE MHOTOYMCICHHBIX IEHCTBHM, KOTOPHIC BIPABE COBEPIIATH
COOCTBEHHHMKH UMYIIECTBa».””"

[pexpaienue mpaBa COOCTBEHHOCTH MOXET OBITh, KaK H00poO-
BOJIbHBIM, TaK M IPUHYIUTEIBHBIM. B COBpEeMEHHOI 1eHCTBUTEIBEHO-
CTH, TEOPETUKO-TIPABOBBIC MOAXObI K IPHHYIUTEIBHOMY MpeKpallie-
HHIO MpaBa COOCTBEHHOCTH (POPMHUPYIOTCS C YYETOM HOPUANYECKHX
YCJIOBHI M HOPM TpaBa, HEOOXOAMMBIX JJIsl MPEKPALICHUs MpaBa U
NpUHKUMAsi BO BHUMaHUS FOPUIMYECKU-3HAYUMBbIC TIOCIECICTBUS JaH-
HOT'O SIBJICHHUS.

Kax npencrasiseTcs, NpeKpalieHne npaBa COOCTBEHHOCTH — 3TO
KOMIUIEKC FOPUINYECKUX U (PaKTUYECKHUX JCHCTBHIA, KOTOPbIE COBEp-
MIAIOTCSE COOCTBEHHUKOM, KOMIIETCHTHBIM OPIaHOM, C KOTOPBIMH 3a-
KOHOJIATEJILCTBO CBSI3bIBACT MPEKPAICHUE NIpaBa COOCTBEHHOCTH.

A\uteparypa
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4. Peokuk A.B. MHCcTHTynMOHaNM3anus MHTEPECOB COOCTBEHHUKOB B
POCCHIICKOM I'pa)KAaHCKOM IpaBe: AUCC. ... IOKT. Iopul. Hayk. M., 2017.
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YOK 34
CO3AHOB M.P,
Mmarucrpaut PreOY BO
«CeBepo-KaBka3ckui ropHO-MeTannypruieckmim MHCTUTYT
(rocysapcTBeHHbINi TEXHONOrMYECKMI yHMBEPCHTET)

BO3MELLEHWE BPEAA, MTPUYNHEHHOTO
COTPYAHNKAMW NOANLNN

B naHHOIli cTaThe paccMaTpuBaeTCs BOIPOC NMPHUUYMHEHUS Bpena rpa-
BaM U 3aKOHHBIM HHTEpecaM Ipax/iaH COTPYIHUKAMH ITOJUIHNH B IIPOIECcCe
cBoeil npodeccuonanbHON AesTenbHOCTH. [Ipoananu3upoBaB cOBpeMEH-
HOE POCCHICKOE 3aKOHOIATEeNTLCTBO, MOYKHO CIIENaTh BBIBO, YTO HanOoIee
BO)XHBIM YCJIOBUEM, JJISi BOSMEIICHHS BBIIICYKAa3aHHOTO Bpeaa B HACTOS-
mee BpeMs SBISETCS MPOTHUBOIPABHOCTD JACUCTBHH COTPYIHUKOB ITOJIHU-
un. B cTarbe 1okas3piBaeTcs HEOOXOANMOCTh BO3MEIICHUS Bpe/ia, PHYH-
HEHHOT'O TakK k€ ¥ MPaBOMEPHBIMHU JIeHICTBUAMH COTPYJHUKOB MOJIUILIUH.

KuroueBble ci10Ba: npaBoMepHbIE ASHCTBHS, BO3MELICHUE BPEAa, I0-
CyJIapCTBEHHBIE OPraHbl, COTPYAHUKN TOJIULHH.

SOZANOV M.R.

COMPENSATION FOR THE DAMAGE CAUSED
BY POLICE ACTIVITIES

This article examines the issue of harm to the rights and legitimate
interests of citizens by police officers in the course of their professional
activities. After analyzing modern Russian legislation, we can conclude
that the most important condition for the compensation of the above harm
is currently the illegal actions of police officers. The article proves the
need for compensation for damage caused by the lawful actions of police
officers.

Keywords: lawful actions, compensation of harm, government agency,
police activities.

CornacHo ct. 2 Koncrutyuuu PO, uenosek, ero npasa u cBoOO0 bl

SIBIISTIOTCS BBICHICH LIEHHOCTHIO. [Ipu3Hanue, coOmojeHrne 1 3amuTa
paB W CBOOOJ 4eJIOBEKa M TpakJaHWHA — OO0S3aHHOCTH TOCyAap-
crBay[1].*! Uro o3Hayaet, rocyaapcTBEHHOE O00CCICYCHUE MPH3HA-
HUS1, 0€30rOBOPOYHOI0 COOJIIOACHUS M 3aLUTHI IIPaB U CBOOO/T YeIo-

PIKoucruryius PO. Cobpanue 3akoHomarenbctBa PO, 14 ¢eppans

2011 . Ne7, ct. 900.
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BeKa W IpaxKJlaHWHA YIIOJIHOMOYCHHBIMH HA TO OpPraHaMu rocynaap-
cTBeHHOU BiacTd. OJHAKO, B COBPEMEHHOM MHpE, IpaXJaHe 4acTo
CTaJIKUBAIOTCS C MHOTOYMCIICHHBIMU BONMIOIIMMH CIy4asMH Hapy-
LICHUS] CBOMX TIpaB U CBOOOJ, a TaK k€ MPUYMHEHHS UM MaTepHalib-
Horo yiiep0a, MOpalbHOTO U PU3MYECKOT0 Bpesia, KOTOPOe PUINHSI-
eTCsl MM KaK CaMHM TrOCyIapCTBOM, TaK U €ro Pa3InYHbIMU OpraHaMH,
B TOM YHMCJI€ U OpTaHAMHU TOJTHULIUH.

Kak cnenyer u3 cr. 1 ®@enepansHoro 3akona P® ot 7 despans
11 & Ne3-®3 «O momunumy (nanee — 3akoH «O momurmmny),>*? mo-
JULKS peJHa3HaueHa A 3allUThl KHU3HHM, 3[J0POBBS, MpaB U CBO-
001 rpaxnan Poccuiickoit Denepaliiu, HHOCTPAHHBIX TPaXKIaH, JIUIL
0e3 rpaxaaHcTBa (Janee — rpaxkaaHe; JULA), Al TPOTHBOACHCTBUS
MPECTYMHOCTH, OXPaHbl OOIIECTBEHHOI'O MOPSIKa, COOCTBEHHOCTH H
oOecrieuenus oduiecTBeHHOM Oe3onacHoctu. [Ipodeccnonanshas ne-
SITENIBHOCTH COTPYAHUKOB MOJMIIMH MPSIMO CBsI3aHa C KOHKPETHO yKa-
3aHHBIMH 3aKOHOM OI'pPaHMUYCHUSIMH TIPaB U CBOOOJ] Tpak/aH, a TaK ke
MIPUMEHEHUEM CHIIOBBIX Mep BO3JEHCTBUS Ha OOIIECTBO.

®denepanbublii 3akoH «O MONUIUKM» MPEJOCTABISET COTPYIHU-
KaM TIOJIMIMH IIUPOKHHA CIEKTP TOJIHOMOYHUH, KOTOpBIE, OEe3yCIIOB-
HO, CBSI3aHBI C OTPOMHBIM PUCKOM NMPHYMHEHHS BpEAa 3J0POBBIO H
HMMYLIECTBY TPakAaH, PaBHO KaK U IOpuUAWYEecKHX Jull. B 18 craTbe
Denepanbublii 3ak0H «O MOTUIHMN 3aKPEIUISIETCS IPAaBO COTPYAHUKA
MOJIMIMHU HA MIPUMEHEHHE (PU3NYECKOH CHJIBI, KpOME TOTO, MPaBO Ha
MIPUMEHEHHUE CIIEIUAIbHBIX CPEICTB M OTHECTPEIBHOTO Opykus. To
€CTb COTPYAHUK IMOJTUIMHU, O(QUIHATBLHO UMEET NMPaBO Ha COBEpILE-
HUE, IPOTHB BOJIM KAKOT0-THOO JTUIA WK TPYMIIEI UL, (HPU3NIECKUX
JICHCTBHIA, HAIIPABJICHHBIX MPOTUB 3TUX JIUII WJIA UX UMYIIIECTBA, CBsI-
3aHHOE C MPUYWHEHNEM, TaHHBIM JIMIaM Py HEOOXOIUMOCTH (U3H-
YeCKOT0, UMYIIIECTBEHHOTO MM MOPalIbHOTO Bpena. B cBs3u ¢ aTuMm,
3aKOHOZATEJNb, PETIaAMEHTHUPYS M PETYIHPYs ACSTSILHOCTh OPTaHOB
MOJIMINH, 0053aH TaKKe MPEIyCMOTPETh U TMOPSAOK BO3MEILEHHS
Bpela, KOTOPBIH ObUT NPUYMHEH TpakKIaHaM JeSTeNIbHOCTBIO €€ COo-
TPYAHHUKOB,

K HecuacTbto, OrpoMHBIE HETOCTATKH M HEAOPAOOTKH B BhILLICYKa-

22 Mepepanphbiii 3akoH «O monuimny. CoOpaHue 3aKOHOIATELCTBA
P®, 26 suBaps 2009 r. Ne4, crt. 445.
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3aHHOU cepe UMEIOT MECTO, KaKk B HOPMAaTUBHOM 3aKPEILICHUH, TaK
U B IpakTUUYecKou peanuzanuu. [IpuHsaTHE 3aKOHOAATENIEM HOBOTO
OenepanbHOro 3aKOHA, PErVIAMEHTUPYIOMIETO ACSTEIbHOCTh IMOJH-
LWHU, OBUIO MPU3BAHO UCIPABUTH UMEIONIMECS OOIIMPHBIC MPOOECIIBI
Y HEeJIOCTATKH, OJIHAKO, 3aITyCK HOBOI'O MEXaHU3Ma JICUCTBUS TpeOyeT
0O0JIBIINX BPEMEHHBIX 3aTpaT.

U3 sToro cnemyeT, 4TO BOMPOCH BO3MEIICHUS Bpeia, MPUUNHCH-
HOTO COTPYJHUKAMU TIOJUIINH, B CHITY OOIIECTBEHHOW 3HAYMMOCTH H
B CBETE€ OOHOBJICHHS 3aKOHOIATEIbCTBA, aKTYaIbHBI U TPEOYIOT 0CO-
00ro BHUMAaHHS C HAYYHON TOYKH 3PCHUSI.

Bosmemienne Bpena — 3To «BaxKHas 3allIUTHAS MEPa YHUBEPCAIIb-
HOTO XapakTepa, IpU3BaHHAs OXPAaHITh [IPaBa BCEX YUYACTHUKOB PhI-
HOYHOT0 000pOTa, HE3aBUCUMO OT MX IPABOBOTO CTAaTyca U COJepiKa-
HUSI HAPYIIEHHOTO mpaBa».”®> OO0 3TOM TOBOPHUT MIMPOKas CyacOHast
MpaKkTUKa, CBA3aHHAs C BO3MEIICHHEM Bpela M HEYMCHBIIAIOIIASICS
3aMHTEPECOBAHHOCTH CO CTOPOHBI IOPUANYECKON TUTEPATYPHl B JaH-
HOM BOTIpOCE.

BosMelenrne npuYMHEHHOTO Bpeia TaKKe SIBJISIETCS MEepor 00e-
CIICUCHUS] CIPABEUIMBOCTH M OBICTPOrO BOCCTAHOBJICHUS UMYIIC-
CTBEHHOTO TMOJOKEHUS MOTEPIEBIINX, YTO SIBISETCS BaxKHEHIen
3aJlavueil MpaBoOBOI0 rOCYyAapCcTBa, KOTOPBIM MpoBo3riacuiia ceds Poc-
cuiickas @enepanus B cT. 1 Koncturyuuu Poccun.

Cratpeit 1069 I'paxxnanckoro Konexkca PO mpenycmarpusaercs
OTBETCTBEHHOCTh TOCYJIapPCTBa 32 TOT BPE, KOTOPBIN ObLI MPUYHMHEH
JIUIly TOCYJAapCTBEHHBIMU OpraHaMU: «Bpel, MIPUUMHEHHBIN rpakia-
HUHY WIH IOPUIUIECKOMY JHILY B pPE3yiIbTaTe HE3aKOHHBIX ACHCTBUI
(Oe3nmelcTBUS ) TOCYAaPCTBEHHBIX OPraHOB, OPraHOB MECTHOI'O CaMO-
yHIpaBieHHus JU00 TOJKHOCTHBIX JIUII STUX OPTaHOB (...) TOJICKUT
BO3MelIeHUIO». He3akoHHbIMU AeiCcTBUAMU (O€371eICTBUEM) CIIETyeT
MPU3HATH MOBEACHUE, HAPYIIAIONINE TPEANUCAHUS TPABOBBIX HOPM.

B 10 xe Bpems, cratba 33 3akoHa «O HOTUIUNY TIACHUT, YTO
Bpel, MPUYUHEHHBIM TpakJaHaM U OpraHU3alUsM MPOTUBONPABHEI-
MU JAeicTBUsAMU (Oe3MeHCTBUEM) COTPYIHHUKA TOIHMIIUU, TOJICHKHUT

2% CanukoB O. H. I'paxxnanckoe npaBo Poccuiickoii @enepanuu B 2-X T0-
Mmax. Tom 1. M.: FOpuanueckas pupma «K KOHTPAKT»: « MHDOPA-M». 2006.
C. 56.
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BO3MEILECHHIO B TIOPAJKE, IPEIYCMOTPEHHOM T'Pa)KIaHCKHM 3aKOHO-
narenbcTBoM Poccutickoit denepanuu.

[lonBepruyB aHaiu3y BHINICyKa3aHHBIC CTaThbU | paskJaHCKOTO
kojekca PO u 3akoHa «O moTuIIm, MOKHO 3aKJIFOUUTh, YTO KITFOUE-
BBIM YCIIOBHEM JJIsl BO3MEIIICHUS IPUUYUHEHHOTO yiepOa BBICTyIaeT
IIPOTUBOINPABHOCTh JeHCTBUN (0€3/1eHCTBUS) COTPYAHUKOB OPraHOB
TTOJTUTTUH.

I'paxganckoe 3akoHONATENHCTBO Poccum He JaeT HaM YEeTKOTO
OIpe/IeTICHHSI HU TOHATUIO MPOTUBOIPABHOTO, HU TOHSATHUIO TPABO-
MEPHOTO TIOBEJICHHMSI, KaK CIIMCKA JCUCTBUH, KOTOPBIC MPU3HAIOTCS
takuMu. OueBUIHA SIBHAsE HEOOXOJUMOCTh OIPEJICIICHUs] KOHKPETHO-
IO pa3rpaHUuCHUs] MY JIBYMS Pa3HOTO pOJia BUIAMHU MTOBEICHUSI.

VYdeHble, KOTOPBIE UCCIIEAOBAIN B CBOMX TPYAaX BCEBO3MOKHBIE
BOIPOCHI BO3MEIIEHUS Bpeja, MPUYMHEHHOTO MPaBOMEPHBIMH JICH-
CTBUSIMH, TIPEJUIArat0T ONMPEACATh MPOTHUBOIPABHOE MMOBEACHUE KaK
BCSKOE TIOBEJEHHUE, HApYIIAKIIee YyKUe CyObeKTUBHBIC IpaBa, 3a
HCKITIOYEHHEM CIIydaeB, KOTJa JIMIO YIPAaBOMOUYEHO Ha COBEpIICHHE
Takux AeicTBuiiy.?** Micmons3yst JaHHOE pasrpaHUYCHUE, a TAKXKE Py-
KOBOJICTBYSICh HOpMaMH, H3JIOKeHHbIMU B DenepanbHoM 3akoHe «O
MOJIUIUNY», HE MPEJCTABISICT CIOKHOCTH OTJIUYHUTh NMPaBOMEpPHBIC
JEHCTBHUS COTPYAHHUKOB IOJIMIIMK OT TPOTHBOIPABHBIX. 3aKkoH «O
MOJIUIIUM» COACPIKUT UETKUE OMHCAHUs IMpaB, 00sS3aHHOCTEH, Orpa-
HUYCHUU W 3alPETOB JUIsl COTPYHHUKOB OPTaHOB IOJIUIIUH, & TaK Ke
yCTaHABIMBACT YSTKHE MIPABHIIA U TPEOOBAHUS K X CIIy)KEOHOMY I10-
BEJICHUIO.

Henb3s ocraBuTh 6€3 BHUMaHUS TOT (DAKT, YTO B COOTBETCTBUH C
Ipa)IaHCKUM 3aKOHOJATeNbCTBOM P®D, Bpesa, KOTOPBIH ObUT IPUYH-
HEH [TPOTUBOIPABHBIMU JICHCTBUSIMH, TOJIKCH OBITh BO3MEIIICH B TI0JI-
HOM 00BbEME U BO BCEX CIIydasiX JUIIOM, KOTOPBIM OH ObLT IPUYUHEH.
Otcroga ciengyer, 4To J000My (QHU3HMUECKOMY WM IOPUAMYECKOMY
JIUIY, YbU CYOBEKTHBHBIE MpaBa ObUIM HApyIIECHbI IPOTHBOIIPABHBI-
MU JICHCTBHSIMH COTPYJIHUKOB OPraHOB IOJIUIUH, BPEl, 0€3yCIOBHO,
OyJeT BO3MEIIICH.

Uro ke JenaTh, B cliyyae MPUYUHEHUS JIMIY Bpeja MPaBOMEPHbI-

24 ]1leBuenko A.C. Bo3merenue Bpejia, IPUUNHEHHOTO IPABOMEPHBIMU
nerctBusiMu. BinanusocTtok: u3n-Bo JansHeBoct. yu-ta, 1989. C. 28.
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MU JIEHCTBUSMHU COTPYIHUKOB opraHos nojuiuu? Kak yxe roBopu-
JIOCh paHee, COTPYIHHK MOJTUIIMU, MOKET HAHECTH Bpea (PU3NIECKUM
1 IOpUAMYECKUM JIUIaM, He Hapylas pu 3ToM 3akoHa. K npumepy,
MHeHue npodeccopa CyxanoB E.A. cienmyromee: OH CUMTaeT, 4ToO
«IIpaBoMepHBIM TNpHU3HAETCA MPUUYMHEHUE Bpena NMpH HCIOJIHEHUU
JIUIIOM CBOMX OOs3aHHOCTEW, MPEAyCMOTPEHHBIX 3aKOHOM, WHBIMHU
NPaBOBBIMU aKTaMH WJIM TPO(PECCUOHATBHBIMI HHCTPYKIHAMID». >
BonbIIMHCTBO aBTOPOB CXOAMTCA BO MHEHHH, OTHOCHUTEJIBHO TOTO
(akTa, 4TO TOCYAapCTBO HE BO3MEINACT yIepO, IPUUMHEHHBIN Tpa-
BOMEPHBIMH JICHCTBHUSMH €r0 rOCYJapCTBEHHBIX OPTaHOB M X O(H-
LHUAJIBHBIX JOJDKHOCTHBIX JIALL. 2%

B cootBerctBuu co ct. 13 @3 «O nonuuumn», paboOTHUKAM TTOJIU-
UM MIPEJOCTABIISIETCS MPAaBO OECIPENATCTBEHHOT'O BXOAa B XKUJIbIE U
VHBIE IOMEILEHUS I'Pa)/iaH, a Tak K€ Ha MPUHAJIeKAIUE UM 3€MENb-
HbIE YYacTKH, Ha TEPPUTOPUH, 3€MEIbHBIC YUYACTKU U B MOMEIIEHMUS,
3aHUMaeMble OOILECTBEHHBIMU OOBEIMHEHUSIMU U OpraHU3aLusIMHU;
MOJIb30BATECSI CBOOOAHO M Ha 0OE3BO3ME3THO B CIIY)KEOHBIX LEISX
CPEICTBaMHM CBSI3U, KOTOPbIE MPUHAMIEKAT YUPEKICHUSIM U Tpaskia-
HaM.

BcenenctBre BomlomeHus B )KM3Hb TaKUX MPaBOMEPHBIX aKTOB,
MOTYT OBITh HapyLICHbI 3aKOHHbIE WHTEPECHI TPaXJaH, Ybe UMYILe-
CTBO OBUIO HMCIOJIB30BAHO COTPYAHHMKAMHU Honuuuu. be3 comHeHwus,
JEWCTBUS COTPYJHUKOB TOJIHMLUH, KOTOPBIE MOBIEKIN 38 COOOH MpH-
YMHEHHE KaKoro-1u0o Bpela, HampaBleHbl Ha Ojaromnoiydue o0-
LIECTBEHHBIX MHTEPECOB U B CBSI3U C TEM, YTO OHM UMEIOT MPaBO Ha
OCYIIIECTBJICHNE TaKUX JEHCTBUIA, OHN HE BO3MELIAIOT MPUYHHEHHBIN
ymep6. O0sS3aHHOCTH ¥ OTBETCTBEHHOCTH 10 BO3MEILEHHIO IOJ00HO-
ro Bpeda JOJDKHO B3sTh Ha ce0st rocynapctBo. OnHako B ['paxnan-
ckoM Koznekce PD He comepkuTcs HOpM, KOTOpBIE ObI PEryIHPOBAIN
MOPSIIOK BO3MEIIEHHsI BBIILIEYKa3aHHOTo yiiepoa.

Tak kak B 3aKOHOJATEIbCTBE OTCYTCTBYET UETKasl U HEJIBYCMBbIC-

2% Cyxanos E. A. I'paxxnanckoe nipaBo: B 4 T. Tom 4: O6s13aTeIbCTBEHHOE
mpaso, 2008.

2% Cwm. manpumep: Poccuiickoe rpaxaanckoe npaso: Yueouuk: B 2T. T. I:
Oo6mmas yacte. Bemnoe npaso. Hacnencreennoe npaso. MHTemekTyansHbie
npasa. JInuneie HemmymiecTBeHHble npaBa / OTB. pen. E. A. CyxaHoB. M.:
Craryt, 2010. C. 454.
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JieHHas pOPMYJIMPOBKA HOPMBI, JIMITY MOXKET HEe ObITh OTKAa3aHO JaXe
B OYCBUJIHOM MOTPeOHOCTH BO3MEIICHHS Bpe/ia. Ba)XKHO MOMHUTB, 4TO
B TEX ClydasX, KOTJa PEeryjaupyeMble TpaXIaHCKUM 3aKOHOJATEIb-
CTBOM OTHOILICHUS MPSIMO HE YPETyJIHUPOBAHBI POCCHUICKUM 3aKOHO-
natenbcTBoM, I'pasknanckum Kogexcom PO npenycmoTpeHa BO3MOXK-
HOCTh IPUMEHEHHUSI 3aKOHA 110 aHAJIOTHHU.

Bu. 2 ct. 6 I'pasxnanckoro Kogexca P® roBopurcs, o ToM, 4To B
CIIy4yae OTCYTCTBUS BO3MOKHOCTH BOCIIOJIb30BAThHCS aHAIOTHEH 3aK0-
Ha TpaBa U 00s3aHHOCTU CTOPOH JOJDKHBI OMPECINIATHCS, OMUPAsCh
Ha KJIIOYEBBIC MOJIOKEHUS U CMBICIT TPAXKAAaHCKOTO 3aKOHOJATENbCTBA
Poccun, a Tak e Ha TpeOOBaHMSI Pa3yMHOCTH, CITPABEIJIMBOCTH U JI0-
OpOCOBECTHOCTH.

B cutyanusix ¢ mpaBoMepHBIM IPUUYUHEHUEM Bpea MPEACTABIISI-
€TCsl BO3MOYKHBIM HCIIOJIb30BAHUE CIIEAYIOMIETO MOAX0a: KOTIa mpa-
BOMEPHOE JICHCTBHE CIIYKHUT OOLICCTBEHHBIM MHTEPECaM, HO MOXKET
NPUYUHUTH BPE] 3aKOHHBIM MHTEpEcaM OpraHu3alui WM pakKaaH,
TO TIPU HEOOXOJUMOCTH OHO JIOJDKHO OBITH COBepieHO. B ciyuae,
€CJIA TIPU OCYIIECTBIICHUM TAaKUX JCHCTBHN ObUT IPUYMHEH BpPE] 3a-
KOHHBIM WHTEpEcaM IPaKIaH UM OpPraHU3allfii, TO OH JIOJDKEH ObITh
BO3MEILIEH FOCYAapCTBOM.

B nannoMm ciyuae cyliecTByeT BEpOSITHOCTb MPUMEHEHHUS aHAJIO-
ruu 3akonHa. Kak cnenyer u3z ct. 1067 I'paxxnanckoro Konekca PO,
HCXOsl U3 00CTOSITEILCTB MPUYMHEHHUS BpEe/a, a TaK K€ B CIydasix
MPU3HAHKS CUTYalluu OE3BBIXOJHOM, CyJl B MpaBe BO3JIOXKUThH 00s-
3aTeNbCTBO MO BO3MEIICHUIO Bpea HA TPEThE JIULIO, YbH MHTEPECHI
3alUINAINCh JIEHCTBUSIMH, KOTOPBIMU OBLI NMPUYMHEH KaKoH JIOO
Bpen. [lockonbKy mpu MPUUYMHEHUH BpEAa, HAHECEHHOI'O B Pe3yiib-
TaTe COBEPIICHUS MMPABOMEPHBIX JCHCTBUN, pAOOTHUKH OPTaHOB I10-
JIULIUU PYKOBOJICTBYIOTCS HHTEPECAMU OPTaHOB IMOJUILIUU, PABHO KaK
WHTEpecaMH rocy1apCcTBa B LIEJIOM, TO M 0053aTeIbCTBA 10 BO3MeEIIIC-
HUIO BpeJla, KOTOPBIH ObUT MPUYUHEH WX NMPABOMEPHBIMU JICHCTBHSI-
MH, TOJDKHBI BO3JIAraThCsl HA CaMO TOCYJapCTBO B JIUIE €r0 OPraHoOB
MIOJIMIIUH.

W3 storo cnemyer caenatb JOCTATOYHO YETKUU U SCHBIN BBIBOJ
0 ToM, 4to B ['paxxnanckuii Kogekc PO He0OX0aMMO BHECTH JIOTION-
HEHHUS B YaCTH HOPMATHBHBIX aKTOB O MOPSAJIKE BO3MEIICHUS Bpeaa,

292



MIPUYUHEHHOT'O TPaBOMEPHBIMH AEHCTBUSMH rOCY1apCTBEHHBIX Opra-
HOB, B TOM YHCJI€ OPTaHOB MOJIULIUY, a TaK )K€ UX COTPYTHHKOB.

B nynkre 3 ct. 1064 'K P® rosopurcs 0 Tom, 4TO Bpel, KOTOPBIH
ObUI PUYMHEH MPAaBOMEPHBIMH JCHCTBHUSIMH, MOAJICKUT BO3MeEIle-
HUIO TOJIBKO B Te€X CIy4asX, KOTOpbIE NMPEAyCMOTPEHHBIX 3aKOHOM.
Opnaxo B 3akoHe «O MOJIMIUN» HE COAEPIKATCS HOPMBI, YCTaHABIIH-
BalolIMe 00s3aHHOCTh TOCYAAPCTBA BO3MECTUTH Bpe., KOTOPBIN OBLI
MIPUYUHEH TPABOMEPHBIMU AEHCTBUSAMHU COTPYIHUKOB OPTraHOB MOJIH-
L1H.

B npenmectBytomiem BolllleyKa3aHHOMY akTy 3akoH Poccuiickoii
®epepanun «O Mumunuuy, ot 18 anpens 1991 . Ne1026-1,7 conep-
ajach MeHee TOYHast HOpMa COTJIacHO KOTOPOM, Bpe, KOTOPBIH ObLI
MPUYUHEH COTPYAHUKAMU MWJIMLNH, TOJJIEXKal BO3MEIIEHHUIO B I10-
PsIKe, KOTOPBIH ObLI yCTAaHOBJICH MPaKJaHCKUM 3aKOHOAATEIILCTBOM.

OpHako ¢ MOMEHTa IpekpaiieHus aectBus 3akoHa «O MUIH-
LUW» U BCTYIJIEHHEM B 3aKOHHYIO ciiTy 3akoHa «O MOJUIMKW», TaKas
HOpMa B HallleM 3aKOHOJAaTeJIbCTBE OTCYTCTBYET, U OTCIO/A CIEAYET,
YTO Bpel, KOTOPBIHA ObUI MPUYMHEH MPAaBOMEPHBIMU JEHCTBUSIMH CO-
TPYAHUKOB IMOJUINHU, Bo3MelleH He Oyzaer. [lomoOHoe monokeHue
BElIEl He COOTBETCTBYET HM MeEKAyHapOAHBIM IPAaBOBBIM aKTaM,
KOTOpbIe Ob1TH paTuduuupoBansl Poccuiickoit @enepanueii, Hu Kon-
crutyuuu PO.

Kak cnenyer n3 MexnyHapoJHOTO MakTa O Ipa)JaHCKUX U IO-
JUTUYECKHX TpaBax oT 19 gekadps 1966 r.,*”* rocyaapctBo 00s13aHO
o0ecnevnTh JeCTBEHHOE CPEACTBO 110 3alUTe MPAaB JIMIA, YbH [IPaBa
1 cBOOOBI OB HAPYLICHBI, JaXKe B TOM CJIydae, €Cii 3TO Hapylie-
HUe ObLIO MPOU3BEACHO OUIMATBHO YITOTHOMOYEHHBIMH JIMIAMH (11.
3cr. 2).

Hapsny c tem, B ctateax 17 u 18 Koncturynun P® rosopurcs
0 ToM, uTo Poccuiickoit denepanueil IpU3HAIOTCA U TapaHTUPYIOTCA
IpaBa ¥ cBOOO/IBI YeNIOBEKA U TPaXKAaHMHA, COTIACHO O0IIepHU3HAH-
HBIM MPUHLMIIAM U HOpMaM MEXIyHapOJHOTrO IpaBa, OHU )K€ SIBJIS-

»73akoH PO «O munununmy. «Begomoctn CUJ] 1 BC PCOCP», 18 ampe-
st 1991 1. Nel6, ct. 503.

28 [Ipunst pesomonueii ['enepansHoii Accambien OOH 16 nexabps
1966 1. u parudunmposan IIpesuauymom BepxoBroro Cosera CCCP 18
ceHtsOps 1973 1.
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I0TCS OIIPENIEISIFOIUMU CMBICH, CO/Iep )KaHne U IPUMEHEHNE 3aKOHOB,
a TaK ke JesTebHOCTh 3aKOHOJaTeIbHON M UCIIOJHUTENBbHON BIaCTH
rocyapcTBa.

Hcxons m3 Bcero BbIIIEYKAa3aHHOTO, OYEBHIHO SBHOE HECOOT-
BETCTBUE MHOXECTBA IMOJIOKEHNH 3akoHa «O MOJUIUN» OCHOBHBIM
HOpMaM TpaBa, ACHCTBYIOUIMM B Hallel CTpaHe, a Tak ke Ooiblias
HEOOXOIUMOCTh BHECEHUS B HETO MOMPABOK U JIOMIOJHEHUSI HOPMaMH
0 BO3MEILEHNUH BpeAa, KOTOPBIH ObLI MPUYUHEH TPaBOMEPHBIMH JIeHi-
CTBUSIMH COTPYIHUKOB OPTaHOB MOJIULIUH.

Ha nam B3risiz1, 03ByueHHast MHUIIMATHUBA 110 IOTOJIHEHHUIO M0JI0-
xenuit @enepanbHoro 3akoHa «O MOMULIUK» HE MPOTHBOpPEUMIa Obl
YK€ UMEIOIUMCS TIPAaBOBBIM HOpPMaM, & TaK K€ SBUJIACh Obl MPHYH-
HOM €CTECTBEHHOr0 MPOTrPECCUBHOIO Pa3BUTUSL POCCUNCKOTO MHCTH-
TyTa BO3MEIIEHHUS Bpe/ia B LIETIOM.
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YOK 34
CO3AHOB M.P,
MQruMcTpaHT Kageapsl NPeANPUHUMATENLCKOTO U TPYAOBOro Npasa
Cesepo-KaBkasckoro ropHo-MeTanypruyeckoro MHCTUTyTa
(rocysapcTeHHoro TexHonornyeckoro yHupepcmrera)

HEKOTOPbLIE MPOBAEMbI KOMIMEHCALNN
MOPAABHOTO BPEAA

B naHHOI1 cTaThe paccMaTpHUBaIOTCS MEPBOCTEIICHHBIE TTPOOJIEMBI, 3a-
TPYIHSONIHE MPUMEHCHUE WHCTUTYTa KOMIICHCAIIMH MOPAaJbHOTO Bpe/a.
PaszOuparorcst Takue MOHATHUS, KaK MOPAJIbHBIN Bpe/, KPUTEPHU OTIpejie-
JICHHsI pa3Mepa KOMIICHcAllMd U GopMa KOMIICHCAIMU. Tak e B CTaThe
MPEAJIaralTcs peajbHbIe CIOCOObI COBEPIICHCTBOBAHUS T'PaXIaHCKOTO
3aKoHonarenpcTBa Poccmiickoit deneparum.

KiioueBble cj10Ba: MOpaibHbL Bpesl, HDABCTBEHHbIE CTpagaHus, (u-
3UYECKHe CTPAIaHus, TeHeKHas KOMIICHCANHs, CyeOHasT TPaKTHKA.

SOZANOV M.R.

SOME PROBLEMS OF COMPENSATION
OF MORAL HARM

This article examines the primary problems that complicate the
application of the institution of compensation for moral damage. The
article deals with such concepts as moral damage, criteria for determining
the amount of compensation and the form of compensation. The article also
offers real ways to improve the civil legislation of the Russian Federation.

Keywords: moral harm, moral suffering, physical suffering, monetary
compensation, judicial practice.

I/IHCTI/ITYT KOMIICHCAlK MOPAJILHOTO BpCa ABJIACTCA OAHUM U3

CaMbIX MOJIOABIX HHCTUTYTOB B COBPEMEHHOM ITPaBOBOI CHCTEME Ha-
el crpansl. B cBs3M ¢ yeM, HEYJMBUTEILHO HAJMYUE B HEM OOJIb-
IIOT0 KOJIMYECTBA TEOPETUUECKHUX M 3aKOHOAATEIHHBIX HEJJOCTATKOB.
[TompiTaemes paccMOTpeTh U pa3o0paTh caMble BaKHbIC M3 HUX, a
TaK jkK€ HAaUTH MYTH UX PELICHUSI.

B nepByto ouepens, HEOOXOAUMO Pa300OpaTHCS C CAMHUM TTOHSTH-

€M TepMHHa «MOopaibHbIi Bpeay. CornacHo [locranoBnenuto Ilneny-
Ma BepxoBHoro Cyna PO or 20 mexabpst 1994 1. Ne 10 «Hekortopsie
BOTIPOCHI PUMEHEHHS 3aKOHO/IATENILCTBA O KOMIICHCAIIMH MOPAJIbHO-
T'O Bpena», Mo MOPaJIbHBIM BPEIOM MOHUMAIOTCSI HPAaBCTBEHHBIE WM
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¢dusnyeckue cTpagaHus, NpUUUHEHHbIE AeicTBUAMU (Oe3neicTBuEM),
MOCATAIONIMMH Ha NMPHHAJIEKAIINE IPAaXXIaHUHY OT POXKIEHHS WU B
CHJIy 3aKOHa HeMaTepualibHble Onara (KU3Hb, 310POBbE, JOCTONHCTBO
JIMYHOCTH, JIENIOBAs pEeIyTalusl, HETPUKOCHOBEHHOCTh YaCTHOM JKH3HH,
JIMYHAas ¥ ceMeiHas TalfHa U T.11.), WM HapyIIAIOIIUMU €ro JINYHbIE He-
HMMYIIECTBEHHBIE TIpaBa (PaBo Ha MOJIb30BaHHE CBOUM UMEHEM, TIPaBO
aBTOPCTBA M JPyTHe HEHMMYILECTBEHHBIE TpaBa B COOTBETCTBHHU C 3a-
KOHaMH 00 OXpaHe MpaB Ha Pe3yJIbTaTbl HHTEJUICKTYaJIbHOW JesTeIb-
HOCTH) TM0O HAPYILIAIOIINMU UMYILECTBEHHBIC NIPaBa rpak1aHuHa. >’

[lepBoii 1 0HOH M3 KITIOYEBBIX MPOOJIEM MHCTHTYTa KOMIICHCA-
LU MOPAJIBHOIO BpeJa SIBISETCA TO, YTO B 3aKOHOJATEIIbCTBE OT-
CYTCTBYET YETKO OIPEJEIICHHBI KPUTEPUN ONpeneeHNns ACHEXHON
CYMMBI, ITOJIIeKaIed BO3MEIIEHUIO.

[Ipoananusuposas ct. 151 u 1101 I'paxnanckoro Konexca PD
MO>KHO ITPUUTH K CIIEYIOLIEMY BBIBOJY, YTO OpraH Cy1eOHOM BIacTH,
pu 0003HAUYEHUH Pa3Mepa KOMIICHCALMH MOPaJIbHOTO Bpeaa, oie-
JKaIllero BBIMJIATe, JOJKEH CIIE0BaTh CASAYIONIMM KPUTEPUAM:

[lepBoe, 3T0 yCTaHOBUTH XapakTep PU3MUECKUX M HPABCTBEHHBIX
CTpaJlaHUi, HAHECEHHBIX JIUIlY, KOTOPBIE OLIEHUBAIOTCS CY/I0M C yUe-
TOM (aKTHYECKUX OOCTOSTEIBCTB JIeia, IPH KOTOPHIX OBbLT NPUYNHEH
MOpaJIbHBIN Bpell, a TaK K€ JMYHBIX OCOOCHHOCTEH MOTEPIEBLIETO
JuIa.

Bropoe, 3T0 cTeneHp BUHBI JHIIa TPUYUHUBILETO BPEJl B TEX CITy-
yasx, KOrjJa BUHA SIBJIsIETCA OCHOBAaHUEM [T BO3MEIIEHUS Bpea.

Tpetbe, 5T0 mpoyre 00CTOATENbCTBA, HA KOTOPBIE CyIl TOJDKEH
00paTUTh BHUMaHHE.

YerBepToe, 3TO yCIOBUSA Pa3yMHOCTH M CHPaBEUIMBOCTH MPaBO-
cyaus.>

¥ Tlocranosienue [Tnenyma Bepxosroro cyna Poccuiickoit deneparniu
ot 20 nexabps 1994 r. N 10 «Hexotopsle BOpOCH MPUMEHEHHS 3aKOHOAA-
TEJIBCTBA O KOMIICHCALIMU MOpaibHOro Bpeaa» (ped. ot 06.02.2007) // Poc-
curickas razera, Ne 29, 08.02.1995.

0 paxxnanckuit Kogexe Pocceniickoit denepanun. Yacts nepsast: Oene-
panbHBIA 3ak0H OoT 30.11.1994 No 51-®3 (pen. ot 16.12.2019) // Cobpanue
3akoHOmarenbcTBa Poccmiickoit @emepanmu. 1994. Ne 32. Ct. 3301; I'pax-
naHckuit konekc Poccuiickoit @eaepanun. Yacte Bropas: denepanbHbiil 3a-
KOH 0T 26.01.1996 Ne 14-®3 (pen. 18.03.19) // Cobpanue 3akoHOIATEIbCTBA
Poccuiickoit ®enepannu. 1996. No5. Cr. 410.
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W3 obmupHOW cyaeOHOH MPaKkTUKU CIEOYeT, YTO CYJOM 4acTo
MIPUHUMAIOTCS BO BHUMaHUE, K MPUMEPY, UMYIECTBEHHOE TOJI0XKe-
HUE CTOPOH, CTEIEHb BHHBI CaMOro IOTEPIEBIIEro auua. B ciyyae,
€CJIM JEJI0 KAcaeTCs 3allUThl YeCTU U JOCTOMHCTBA U JEIOBOM pely-
TalMU JIUIA, CYI0M YYUTHIBAIOTCS XapaKTep U COAepKaHue My OIuKa-
LM, a TAK K€ CTEIICHb PAaCIPOCTPAaHEHHUs Ty OJIMKALINH.

[lo cnokuBiIelics Ha CEroAHALIHUM JI€Hb MPAKTHUKE, BONPOC C
TpeOOBaHHEM O KOMIICHCAIIMM MOPAJbHOTO Bpena, B OOJBLIMHCTBE
CIIly4aeB, CyJIOM paccMaTpHUBaeTcs Kak JOMOJIHUTEIbHBIN Bompoc. B
OOJIBLIMHCTBE CIIy4aeB, MCTIAMH 3aBBILIAIOTCS pa3Mep TpeOOBaHMIA O
BO3MEILEHUH MOPAJIbHOIO Bpea, IPEKPACHO IIOHUMAs TO, YTO OHU
OyayT CHMXKEHBI cyfoM. [Ipu 3ToM HM OZHOM M3 CTOPOH, TO €CTh HU
opraHamu cyneOHOW BIAacTH, HU UCTLAMH, KOTOPbIE oOpalaroTcs B
CyJ 3a 3alIMTON CBOMX 3aKOHHBIX MPaB, 3TO HUKAK HE O0BSICHSACTCA.

Croinb cTpaHHas CUTYyalUsl BO3HUKJIA IO MPUYHUHE TOTO, YTO ACH-
CTBYIOIIME KPUTEPUU YCTAaHOBIEHMs pa3Mepa MOpalbHOTO Bpena
HEe CPOPMYITUPOBAHBI YETKO U SICHO, a TaK e HET €JUHOTO IMyTH K
UX NMpUMeHeHHI0. To ecTh, B KOHEYHOM HUTOre JErHTUMHU3UPOBAHO
IIOJIHOE CYIEHCKOE YCMOTPEHHE B PELICHUM BOIIPOCOB CBS3AHHBIX
C KOMIIEHCAlMel MOPAJIILHOIO BpeJa, 4TO B CBOK OYEpE.b, BEIET K
HEBO3MOXKHOCTH Pa3pabOTKH MPaBONPUMEHUTEIbHON MPaKTUKU. Tem
caMbIM HapyllaeTcs MPUHIUI PABEHCTBA MEpes 3aKOHOM M CYJIOM.
W3 storo cnenyet, uro 3akperuiénHele B ['paxnanckom Konexce PO
TpeOOBaHMS pa3yMHOCTH U CIIPaBEJIMBOCTH PEBPALIAIOTCS B BEChbMa
pa3MbIThIe TooxkeHusd. He penku cioyyaun pacdera cyJlaMu pa3MepoB
KOMIIEHCAIIUH MOPAJIBHOTO Bpe/ia 0 UIAEHTHYHBIM JIeJIaM, CYMMBI KO-
TOPBIX OTJIIMYAIOTCS B JIECATKH pas3.

MHOrUMH yUYEHBIMH MPEANPUHUMAINCEH MOMNBITKUA PEIIEHUS BbI-
HIeyKa3aHHOH MpoOIeMbl, MyTeM pa3paObOoTKH eAMHOW METOAUKHU pac-
yeTa pa3Mepa KOMIIEHCALMOHHOM CyMMBI, nojasesxariei Boimiate. K
npumepy, TaOynmukoBbiM A. T. ObIJIO MPOBEAECHO COLMOIOTHYECKOE
HCCIEN0BAHKE, I KOTOPOIO OH ONPOCWII II0 MATh CyAeW B LIECTH
paiioHHbIX cynax Boponexckoi u benroponckoit obnacreit.’’! Ilo

31 TabyumukoB A. T. UHCTUTYT KOMITEHCAIIMHA MOPAJILHOTO BPE/a B POC-
cuiickoM rpakiaHckoMm npase: moHorpadus / ITox pex. C.B. Terumnuna.
Benropoa: benl'V, 2007. C. 27-28.
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pe3yabTaTaM MCClIeJOBaHUsl CTajJ0 OYEBUAHO, YTO OOJBIIUHCTBO CYy-
Jiell CTaJKUBAKOTCS C 3aTPYAHEHUSAMU IIPH PACCMOTPEHUH YKa3aHHOM
KaTeropuu /e, U OCHOBHAs MpHUYMHA UX 3aTPYAHEHUS 3aKIII0YaeT-
Cs B TOM, UTO OTCYTCTBYIOT YETKO U3JIOKECHHBIE U 3aKOHOJATEIBHO
YTBEPKJIEHHbIE KPUTEPUU U3MEPEHUS MOPAIbHOIO BpEa.

JiobombITHAasT ~MeTomuKa Oblla  OpEACTaBiIeHa  ODpAeieB-
ckuM A.M. VM, Kak ¥ MHOTUMH JPYTMMHU aBTOPAMHU, UCIIOJIB3YET-
Csl TEPMHUH TaK Ha3bIBAEMOIO MPE3FOMUPYEMOIO MOPAJIBHOIO Bpena.
Janublii TepMuH 0003Ha4YaeT TAyOMHY CTpaZaHWi CpelHEecTaTHCTH-
YECKOI'0 4eJIOBEKA.

Onwupasick Ha MOHATHE MPE3IOMUPYEMOIO0 MOPAJIBHOTO Bpena, a
TaK k€ C Y4eTOM OIpeJIeIeHHBIX 00CTOSTENIbCTB, B PE3yJIbTaTe KOTO-
PBIX MOTEpIIEBIIEMY ObUTH IPUYUHEHBI (PU3UUECKUE U HPABCTBEHHBIE
CTpajiaHusl, a TaK ke MPUHUMAasi BO BHUMaHUE YaCTHBIE 0COOEHHOCTU
MOTEPIIEBIIETO JIUIA, 00beM KOMIICHCAIIMOHHBIX BBIIIAT MOXKET KO-
nebaTbes OT OOJbIIEH B MEHBILYIO CTOPOHY WM Ha00OpOT. ABTO-
poM OblIa MpoBeAeHa Mapayjielb MEXKAY pa3MepoM KOMIIEHCALUU
MOPAJIBHOTO BpPENa U CaHKLHUEH 3a IMPECTYIICHUE, HaKa3aHue 3a KO-
Topoe npeaycMoTpenHoe YronoBHeIM Konekcom P®. B ykazannoit
METOAMKE 3a eAMHHULY Oepercst 0a3MCHBIH YPOBEHb KOMIICHCAILIUH
MOpaJIbHOIO Bpe/la MPUMEHUTEIBHO K CTPaJaHusAM, KOTOPbIE HCIIbI-
TBIBAET CPEJHECTATUCTUYECKUM YEJIOBEK, B MOMEHT NPUYMHECHUS
TSKKOTO Bpefia ero 3710poBbio. MM 3TOT ypoBeHb mpupaBHeH k 720
MPOT. Ha ocHOBe yka3aHHOTO YpOBHS M 3aBUCHMOCTH CAHKIMH 3a
MPECTYIUICHHUS PACCUNTBIBACTCS TAOIHUIA pa3MEPOB MPE3IOMUPYEMO-
IO MOPaJILHOTO Bpeia 3a pa3iIMyHble BUABI TOCIATaTEIbCTB HA PA3IN-
HBbIC BHJIBI HEMaTepUAIBbHBIX OJlar yenoBeka. B cBsi3u ¢ TeM, 4To He
BCe MMPaBOHAPYLICHUS SBIISIFOTCS MPECTYIUICHUSIME M BJIEKYT 3a cO00i
YTOJIOBHYIO OTBETCTBEHHOCTb, Pa3Mep KOMIIEHCALUU IPE3IOMUpYe-
MOTO MOPaJbHOT'O Bpea AJIs BCEX OCTAJIbHBIX KaTeropyuil mpaBoHapy-
LIEHUH ONPENENIeTCS. PAaBHBIM TOMY BUAY IPECTYIUIEHUMN, KOTOPBII
HECET CXOIHYIO TTyOMHY (PU3MYECKHX M HPAaBCTBEHHBIX CTpaJaHUH.
PeanbHO mpuCyKaaeMblii pasMep KOMIIEHCALUU B KAKJOM OTAEIbHO
B3SATOM CIIy4ae HE MOXKET IIPEBBIIIATL pasMep KOMIIEHCALUU [IPE3Io-
MHUPYEMOT0 MOPaJILHOTO Bpeaa Ooliee yeM B 4eThipe pasza. B cropony
YMEHBUICHUS, B CBOIO O4epelib, pa3Mep KOMIICHCALUU JE€UCTBUTEb-
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HOT'O MOPAJILHOT'O Bpe/ia MOKET H3MEHSTHCSI 0€3 OrpaHUYEHHH, BKITIO-
Yasi MOJTHBIA 0TKa3 OT KOMIIeHCaIuu. "

Henb3st He oTMETUTH TOT (DAKT, YTO MPEIUIOKCHHAs DpJelieB-
ckuM A.M. MeTOMKa, HECMOTPSI Ha BBICOKYIO CTEIICHb €€ UCCIIE0-
BAaHHOCTH M TOCJIEA0BATEILHOCTh, MPOAYKTUBHO HE pellaeT UMEIo-
muecs npoodieMbl. BecbMa TeCHBII KOHTAKT ¢ YTOJIOBHBIM KOJIEKCOM
P®, orcyTCcTBHE MOTHOTO yyeTa XapaKTepHbIX 0COOCHHOCTEH moTep-
MEBIIETO0, a TaK JKe (PaKTUYECKUX OOCTOSITEILCTB IPHYMHEHHUS TTOTEP-
MEBIIEMY BpeJia SIBIISIOTCS OJHUMH U3 KITIOYEBBIX ee mpobernos. [Timoc
KO BCEMY, IIPU HCIIOJIL30BAaHUU TAKOTO TOPS/IKA YCTaHOBJICHHS Pa3-
Mepa KOMIIEHCAIMK Bpea, KOMICH AU TPEBPALaeTCsl B OOBIYHBII
mrpad.

Bce ke, cuuTtaro, 4To MpHU YyCTAHOBICHUH CYMMbI KOMIICHCAIIHN
MOpPAJIBHOTO Bpe/a CyACHCKOe YCMOTpEHHE JOJKHO OBbITh HE abco-
JFOTHBIM, @ OTHOCHTENIbHBIM. [[JIs perenus: JanHo# mpoOieMbl mpe-
Jarao cieyolee:

[TepBoe, 3TO ycTaHOBKa 3aKoHoJaresieM 0a30BOW CYyMMBI KOM-
MCHCALIMOHHOM BBITUIATHI, OT KOTOPOW MOXKHO OyJeT OTTaIKUBAThCS
NP OIPE/ICICHHH pa3Mepa KOMIICHCAlMK MOPAJILHOTO Bpena. Ycra-
HOBUTHh MUHHMAJIbHBII pa3Mep KOMIICHCAMM MOPAIBLHOTO Bpeaa 110
OTHOILICHUIO K HanboJjee YacTo BCTPEYAIOLIMMCS KaTErOpUsM IeI.
Takum oOpa3om, ompezeneHHbIe «0a3UCHBIE pa3Mepbl KOMIICHCALIUH
MOPAJIBHOTO BPe/a» JOJDKHBI TOBEPraThCs €XKEroTHOI HHICKCaIHH,
onupasich Ha OQUIKATBHBIA YpoBeHb HHGIAMH B cTpaHe. OCHOBBI-
BasiCh Ha «0a3MCHOI CyMMe», a TaK JKe C YUeTOM KOHKPETHO B3SITHIX
00CTOSTENHCTB, B Pe3yJIbTaTe KOTOPBIX MOTEPIEBIIEMY ObLIT MPUYH-
HEH MOpaJIbHBII Bpell, CYA0M OylIeT Ha3HAuaThCsl 3aKOHHBII U 00beK-
THBHBIN pa3Mep KOMICHCALMH MOPAIBLHOTO Bpe/a.

Bropoe, 310 onpeneneHne NepexoaHOr0O MEPUOa, Ui YCTaHOB-
JICHUsI TIPOYHOM CyHeOHOW TpaKTUKH, KOTopas OylIeT XapakTepH-
30BaThCs 0OJiee BBICOKUMH pa3MepaMH KOMIICHCAIIMM MOPAIbHOTO
BpeZa, KOTOpbIE TIPH 3TOM OYAyT COOTBETCTBOBATH MPEICTABICHUIM
obmectBa. [locie WcTeYeHUs] yKa3aHHOTO CpPOKa, MPEANHCaTb Cy-

323pneneckuii A. M. KommeHcanust MopaibHOro Bpena [DNeKTpoH-
Helil pecype] // Koncynprant Ilmroc: cnpas.-npaBoBas cucrema. M., 2013.
C. 125-132.
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JIbSIM yKa3blBaTb B MOTUBHPOBOYHOM YaCTH CBOErO PEIEHUsS CChLI-
Ky Ha paHee BHIHECEHHOE UMM pPEIICHUE, B KOTOPOM OBUIN MOXOXKHE
oOcTosiTenbcTBa Aena. Ha Ham B3riisia, onmucanHas Mepa JOCTUTHYTh
pPEaIbHOTO MCTIOIHEHUS! KOHCTUTYIIMOHHO 3aKPEIJIEHHOTO TPUHIUIA
paBEHCTBa BCEX Kak U Mepejl 3aKOHOM, TaK U Mepesl CyI0M.

Tpetbe — 370, O6e3ycnoBHO, GpopMa, B KOTOPOIl MOKET OBITH MPO-
n3BeseHa komreHcanus. ['paxnanckuMm 3akoHonatensctBoM CCCP
1991 roma®® oroBapuBaiach BO3MOKHOCTh KOMIICHCAITMH TPUIHHEH-
HOT'O MOPaJBbHOTO BpeAa, KaK B IEHE)KHOH (hopMe, Tak ¥ B HHOW MaTe-
puanbHOl opme. Ha ceropnsmnuii nens, ['paxkaanckum Kogexcom
P® 3akperuieHa numb JeHexHas GopMa KOMIIEHCAIUMH MOPATBHOTO
Bpena. JTo sBIsIeTCs] a0CONIOTHO HEMOTHBUPOBAHHBIM.

Ha nam B3ru1si1, HEBO3MOKHO MOJIHOCTHIO BO3SMECTUTH MOPaJIbHBIN
Bpe/l, MOJYyYEHHBIH YETOBEKOM, BOZMOKHO JIMIIb 00JIErYeHre TICUX0-
JIOTUYECKOT0 COCTOSHUS 4esloBeka. YacTo 3TOro MO>KHO JJOCTUTHYTh
MyTeM MPeJOCTaBICHHS TOTEPIEBIIEMY HHBIX MaTepHaIbHBIX OJiar, a
He (uHaHcoBBIX cpeacTB. K Tomy ke, BBUIY TOTO, YTO OTBETCTBEH-
HOCTb 32 IPUYMHEHNE MOPAJIBHOTO Bpela HECET KOMIIEHCAIIMOHHBIN
XapakTep, MOTEepIEBIIEMY JOJKHA MPEAOCTaBIATHECS BO3MOKHOCTD
CaMOCTOSITEIBHOTO BBIOOPa (hOPMBI.

UYerBepToe — 3TO MpoLEcC JOKa3bIBAHUS MPU PACCMOTPEHHUHU /1€
0 B3bICKAHUH KOMITEHCALIMK MOPaJIbHOTO Bpeaa. B GoibIIMHCTBE CIty-
YyaeB OKa3bIBaHHE HE MPOBOAUTCS HAJISKAIIUM 00pa3oM, B CBS3H
C TeM, OHO Yallle BCEr0 pacCMaTpUBAETCs HE KaK CaMOCTOSITEIbHOE
HCKOBOE TpeOOBaHMUE, a Kak comyTcTByomee. Hepenko BcTpeuaroTes
HEeT00pOCOBECTHBIE HCTIIBI, HCIOIB3YIOLUIME UCKU O B3BICKAHUN KOM-
MEeHCAUK MOPAJIBHOTO BpEAa, KaK CPeACTBO HEOOOCHOBAHHOIO 000-
raieHus, Ho MPH STOM OHU HE UCTIBITHIBAIOT PEANBHBIX (PU3UYECKUX,
100 HPAaBCTBEHHBIX CTPaIaHUM.

YcraHoBneHrE HCKPEHHOCTH (PU3NYECKUX U HPAaBCTBEHHBIX CTpa-
JaHUH JIIa, ONUPAasCh Ha MHAWBUAYaIbHbIE OCOOCHHOCTH JTMYHOCTH
MIOTEPIEBILETO, ABISETCS OJAHUM M3 BAKHEHIIMX MOMEHTOB B MpO-
Lecce JOKa3bIBaHUS 10 JIeiaM O JaHHoW kateropuu. Camu 1o cebe

39 OcHoBBI rpakaaHckoro 3akoHoaarenscta Coroza CCP u pecnybnuk
(yrB. 3akoHOM CCCP ot 31 mas 1991 roga «O6 yrBepskaeHnn OCHOB Ipak-
JlaHcKoro 3akoHozarenberBa Coroza CCP u pecniyonuk») / Benomoct CHJJ
u BC CCCP. 1991. N 26. Cr. 733.
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CTpajlaHusl ABJISIOTCS MEAUIIMHCKON KaTeropue, HO HUKaK HE FOpH-
JUecKoi. B CBsI3U ¢ 3TUM, 1T Tauu UM BEPHO# OLIEHKH, C FOPUIHYC-
CKOW TOYKH 3pPEHHSI, a TaK JKe MPUMEHEHHUS TAHHOTO CI0Co0a 3aIlUThI
IpaXIaHCKUX TPaB MOTEPIICBIIET0, HEOOXOIUMO YUACTHE B JIEJIE MPO-
(beccuonana.

Omnwpasich Ha BBINICYKA3aHHOE, MOYKHO TPUHTH K BBIBOIY, YTO
HETOYHOCTh M PACIUIBIBYATOCT KPUTEPUEB OTMPEJICICHUS pa3mepa
KOMIICHCAIINH MOPAJIBHOTO BPe/ia, OTPAHUYCHUE KOMIICHCAIIMHU JINIIIH
JICHEXKHOM (POPMOiA, a TaK 3K TPYTHOCTH JTOKA3bIBAHUS — MPEICTABIIS-
0T c000# Te TPOOIEMBI, KOTOPBIE UMEIOT MECTO OBITh, U TIPH ITOM,
JTAHHBIE TPOOJIEMBI OTPHUIIATEIHHO CKA3BIBAIOTCS HA MPAKTUKE MTPUME-
HEHHS WHCTUTYTa KOMIICHCAIIMM MOPAJBHOTO Bpela U TPeOYIOT Kak
MOHO 00Jiee PEe3KOro, OJHAKO B TO XK€ BPEMs KOHKPETHOTO H MPO-
JTYKTUBHOTO PEIICHHS.
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«CeBepo-KaBka3ckui ropHO-MeTannypruieckmim MHCTUTYT

(rocysapcTeeHHbISi TEXHONOrMYECKMI yHUBEPCHTET)
HayuH. pyk. npogeccop XEBCAKOB A. B.

NHCTUTYT TOPTOB B TPAXKAAHCKOM TMPABE

B crarbe paccMaTpHBaroTCs dTalbl CTAHOBICHUS U Pa3BUTHS TOPTOB,
KaK CyOMHCTUTYTa OTpaciy I'PaxJaHCKOIO IpaBa U Kak CIoco0a 3aKiIoue-
HUSI TPaXKIAaHCKO-TIPABOBOTO KOHTPAKTA.

KuroueBble ¢J10Ba: KOHTPAKT, TOPTH, TPAXKIAHCKO-ITPABOBOM JJOTOBOD,
AyKIHOH.

TUAEV S.R., KHEVSAKOV A. V.
INSTITUTE OF BIDDING IN CIVIL LAW

The article discusses the stages of formation and development
of bidding as a sub-institution of the civil law industry and as a way to
conclude a civil contract.

Keywords: contract, auction, civil contract, auction.

Kak u3BecTHO, TOPrH ABISIOTCS OJHUM M3 CIIOCOOOB 3aKIIOUCHUS
JIOTOBOpa, TMPEIyCMOTPEHHBIX TPAKAAHCKAM 3aKOHOAATEILCTBOM.
OHOBPEMEHHO CaM MHCTHTYT TOPIOB CYIIECTBOBAJ B TEUCHHUE IJTH-
TEJILHOTO TepHOAa BPEMEHH M ceiiuac MPUMEHSETCS B Pa3IHYHBIX
cdepax xo3siictBoBanus. CiefyeT OTMETHUTh, YTO UCTOPHS TOPrOB
BEJEeT CBOM OTCUET ellle co BpeMeH Pumckoil umnepun. B pumckom
YaCTHOM IIpaBe TOPTH Pa3eisUIMCh HA NMPUHYIUTENbHBIE U IPOBO-
JUMbIE B JOOPOBOJIBLHOM MOpsiIKE. AYKIHMOHBI MOTJIHM IPOBOAUTHCS
KaK TOCyIapCTBOM, TaK U YacTHBIM JuioM.*™ [IprnoOpeTenue y rocy-
JapcTBa Ha TOprax y4acTKOB TOCYAAapCTBEHHOH 3eMJiH (Tak Ha3bIBa-
eMOH agri quaestorii) mpu3HaBaJIOCh CIOCOOOM MPHUOOPETEHHS ITpaBa
COOCTBEHHOCTH YacTHBIMHU Jinamu. COBpEMEHHBIE HCCIIEI0BATENN
HEPEAKO OMIMOOYHO OTHOCAT TEPBbIE YIIOMHUHAHUS O MPOLEype TOP-
roB B pycckoM npase kK «Pycckoii [IpaBae»,’”> naunbonee kpynmHomy

M Pueruryun [as ¢ o0bsicHuTensHbIM coBapem. CI16., 2003. C. 272.
395 Tpumm /1. 1. Jlekuuu o jgorme pumckoro mpasa. M., 2003. C. 294,
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MaMSITHUKY JPEBHEPYCCKOTO MpaBa, EPBOMY IOPUANYECKOMY cOOp-
HuKy. «Pycckas IIpaBna» NeHCTBUTENBHO TOBOPUT O KYIUIE-IIPOJAXKE
«Ha Topry». OHAKO CIEeAYeT YUUTHIBATh, YTO TEPMUH «TOPT» («TOP-
KUILE», «TOPrOBUILE»), UCHOIb3yeMblil B TekcTe «Pycckoit Ilpas-
IbD» ¥ TOCIEAYIOMNX MaMsATHUKAaX PYCCKOro Impasa (K MpUMEpY, B
[ckoBekoit cyanHoit rpamote (CT. 56)), 03HaYaJI TOProBYIO MJIOMIAb,
KOTOpasi B IpeBHOCTH OblIa U MecToM oOumHHOrO cyna. CienoBa-
TEJIbHO, OJHO3HAYHO 3asBJIATh O IPOJAXKE «HA TOPry» Kak O Ipoja-
e Ha Toprax (moapa3yMeBasi oJ TOPraMu NPOLEAYpPY 3aKIIOUEHHS
JIOTOBOPA IPU HAIUYUU MPEMJIOKEHUM HECKOJIBKUX JIUL, U3 KOTOPBIX
BbIOMpaeTcs Jydiiee) Henb3s. TakuMm oOpas3oM, cieayeT MpHU3HATb,
YTO UCTOYHUKHU JPEBHEPYCCKOIO MPaBa HE COAEPKAIU MOJIOKEHUH O
TOprax Kak 0 IIpaBOBOM UHCTHUTYTE.

B coBpeMeHHOM rpa)kIaHCKOM 000pOTEe 3aKIIOYEHHE T0r0BOpa
Ha TOpTrax SBJISIETCS] BEChbMa 3HAUMMBIM CIIOCOOOM 3aKITIOUSHHUS TPaXK-
JIAHCKO-TIIPABOBOr0 KOHTpakTa. HecMOTpst Ha 3TO B COBpPEMEHHOM
MIPaBOBOH HayKe J0 KOHIA elle He ChOPMUPOBAHO OOIIee MpeICTaB-
JICHHE O TOprax. B yacTHOCTH He TOCTAaTOYHO HMCCIIEAOBaHbI poodIIe-
MBI CYIIHOCTH 3TOTO SIBICHHS, KaK CIIOCO0a 3aKIIIOYEHHUSI JOroBOpa
U Kak CJIeNKH B TpaxkJaHcKkoM mpaBe. COBpEMEHHOE MTPaBOBOE pery-
JUPOBAaHUE OTHOUICHUH B 0OJIACTH 3aKIIOYEHHUSI JOTOBOpa Ha TOprax
HOCUT JOBOJBHO PAa3BETBICHHBIM XapaKTep, 4TO IMOATBEPKAACTCS
OTPaXXEHUEM B 3aKOHOJATENbCTBE 3HAUUTEIBLHOIO KOJIUYECTBA TOP-
roB. SIpKuUM TOMY IPUMEPOM BBICTYIIAET 3aKOHOAATEILCTBO O TOPrax,
MIPOBOJUMBIX JJISl LIEIU Pa3MELIEHUsl rOCyJapCTBEHHOIO 3aKas3a U B
00JIaCTH 3aKJIIOYEHHUS] JOTOBOPOB IOCTaBKM TOBAPOB, BBHIMOJIHEHHE
paboT, oKa3aHWe yCIayr OTACIbHBIMH BHUAAMH FOPHIMYECKUX JHIL. "
OTO 3aKOHOJATENHCTBO HOCUT KOMIUIEKCHBIN XapakTep U B HACTOS-
iee BpeMs HaXOAUThCsI B Tipouecce pedopmupoBanus. Ocoboe BHU-
MaHHe cJeyeT yIeIUTh COBPEMEHHOMY peOPMUPOBAHHIO IPAXKIaH-
CKOTO 3aKOHOJIaTeNbCTBa, U mipexae Bcero 'K PO, Takum obpazom,
Ha JJAaHHOM 3Tane GOPMUPOBAHMS COBPEMEHHOTO MEXaHHU3Ma MPaBo-
BOI'O PEryjaupOBaHUs OTHOLIECHUN II0 OPraHU3alUd U IIPOBEICHUIO

3% Beno B.E. 3akoH 0 TOCYJapCTBEHHBIX U MYHHIIUMAIBHBIX 3aKa3ax:
po0JIEeMbI ITPaBOBOTO PETYINPOBAHUS U MPABONPUMEHNUTEILHON NPAKTHKN
// Bactb 3akona. 2010. Ne2. C. 59-72.
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TOPTOB MPOJIOJDKACT Pa3BUBAThCS OpraHM3alMOHHAs MpaBoBas Oasza
ToproB. CyIIecTBYIOUINI B OTEUECTBEHHOM I'PaKAAHCKOM IpaBe Cy-
OMHCTHUTYT TOPrOB OTPa)KaeT OMBIT JOPEBOJIIOMHOHHOIO POCCHICKO-
ro NpaBa, a TaKK€ ONBIT COBPEMEHHOI'O MPABOBOTO PEryJIMPOBAHUA
B MHOCTpaHHOM TpaBe. Bmecre ¢ TeM poccHiicKuii HHCTUTYT TOPTOB
npeacTaBisieT co0ol YHHKalbHOE MPaBOBOE 00pa3oBaHME, KOTOPOE
B LIEJIOM OTBEYaeT MOTPEOHOCTSIM COBPEMEHHOTO TPaXTAHCKOTO H
TOpProBoro 06opota. CyIecTBeHHBIM OTJIMYUEM POCCHHCKOTO UHCTH-
TyTa TOPrOB SIBISIETCS TO, YTO OH 3aKPEIJIeH B OCHOBHOM KOAW(U-
LMPOBAHHOM TpaskaaHcko-npaBoBoM akTe — 'K P®. OnHoBpeMeHHO
poccHiickoe 3aKOHOAATENILCTBO 3aKPEIUIIET HOPMBI O TOpPrax Kak 00
OJTHOM U3 CIIOCOOOB 3aKIIIOUEHHsI TPasKAaHCKO-IPABOBOTO JOrOBOpA.
HeiictByromas penakuus ['K PO npexgycmaTtpuBaet, uto Topru npo-
BozsATCs B popMe ayKuuoHa (B TOM YHMCIIE B 3JEKTPOHHOU (hopme)
i koHkypca.’”’ Ct. 447 'K PO B pen. dexpepansHoro 3akona PO ot
08.03.2015 Ne 42-@3 yrxe npeaycMaTpuBaeT, 4TO TOPTH (B TOM YHCIIE
AJIEKTPOHHBIE) IPOBOATCA B (POPME ayKIMOHA, KOHKYpCa WIIN B HHOM
¢dopme, mpeayCMOTPEHHOH 3akOHOM. B 1opuauueckoil iurepaType
y>K€ JJaBHO BBICKA3bIBA€TCS MHEHHE O TOM, UTO TOPTH SIBIISIFOTCS CIIO-
cOOOM 3aKJIOYEHHS JOTOBOpa Ha JI00OH KOHKYPEHTHOW OcHOBe.*”
To ecTb, TOPru OCHOBaHBI Ha MPUHIIKIIE cOCTA3aTeNbHOCTH. CocTA3a-
TEJNILHOCTh — KOHCTUTYTHBHBIN MPHU3HAK JIOOBIX TOProB, 00BEKTUBHO
OTIPEIENSIONINI UX CYHIHOCTh, HOO B OTCYTCTBUE COCTSI3aTEIBHOCTU
TOPIY yTpauMBaIOT BCSKUI cMbIcI. BMecTe ¢ TeM cocTsa3aTeNnbHOCTD
cama 1o ce0e MOKEeT OBbITh MPHCYIA HE TOJIBKO TOPTraM, HO U APYTHM
croco0aM 3aKIIIOYeHHUsT JOroBopa. Takue crocoObl clenyeT WMEHO-
BaTh KOHKYPEHTHBIMU IIPOLEypaMu 3aKJItoueHusl forosopa. Hampu-
Mep, KOrja CyIECTBYET HECKOJIbKO aJlbTePHATUBHBIX KOHTPAreHTOB,
KOHKYPHPYIOUIHMX (CONMEpHUYAIONINX) APYT C APYI'OM 3a MPaBo CTaTh
CTOPOHOH (KOHTpareHTOM) B OJTHOM M TOM >K€ JoroBope. Topru siB-
JSIIOTCA HEM30€XKHBIM CIEJCTBUEM PBIHOYHBIX OTHOLICHWH, KOTJa

37 Bynanos M. C. Oco0eHHOCTH 3aKIIIOUEHHUS TOCYIAPCTBEHHBIX U MYHH-
LUIAJIBHBIX KOHTPAKTOB IO Pe3yJbTaraM IPOBEICHHS OTKPBITOTO ayKIMOHA
B DJIEKTpOHHOMU (opme // Biactp 3akona. 2012. Ne2. C. 111-115.

3% Cyxanonbekuit . A. CriopHbIe BOIPOCHI PABOBOTO PEryIHPOBAHUS
ToproB // Becrnuk MockoBckoro yHusepcutera MBJ] Poccun. 2009. Ne5.
C. 158.
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OTCYTCTBYIOT TBEPAO (PUKCHUPOBAHHBIC IIEHBI U MPUCYTCTBYIOT pa3-
HOOOpa3HbIC MPEIOKEHUSI Ha PBIHKE TOBapOB, padboT u yciyr. O0-
LIUMU LEeJISIMU 3aKOHOAATENS PU ONPEACICHUN KOHTPAreHTOB B KOH-
KYPEHTHOU 00ph0e SBIISIFOTCS COBMEIICHUE MyOIMYHBIX UHTEPECOB C
WHTEpecaMu OM3Heca, HAJIMYUE COLUAIBHO-IKOHOMUYECKUX d(dek-
TOB (DYHKIIMOHUPOBAHUS 3aKOHOIATEILCTBA O 3aKyNKaX (IOBBIIICHHE
3¢ (HEeKTUBHOCTH PACXOJIOBAHUS JICHEKHBIX CPEJCTB), COKpPAIICHUE H
MpeIOTBpAIlCHNEe KOPPYIILIUU U CroBopa B cepe 3aKymnok. B cBoro
ouepe/Ib LEIbIO MTPOIEAYPHI TOPTOB SIBJISIETCS ONpe/ielieHue Hauboee
BBITOJTHOTO KOHTpareHta. K KOHKypEeHTHBIM MpOoLEeAypaM 3aKiroye-
HUS JOTOBOpa HapsiAy C TOpraMu CIEQyeT OTHOCHUTh KOHKYpPEHTHbIE
[IePErOBOPLI, 3aNPOC MPEMIOKEHUN U KOTUPOBOK LIEH, IPOJAKY UMY-
IIECTBa TIOCPEICTBOM MyOIIMYHOTO MPEJIOKEHUS U 0e3 00bsIBICHUS
uessl. Tak, ¢ Touku 3peHus B.B. PoMaHOBOW, KOHKYpEHTHBIE MEpe-
TOBOPBI — 3TO 0cobas hopma Topros, He npenycmorpenHas B 'K PO.
K.B. Kuuuk Taxxe OTHOCHUT K TOPraM 3alpochl KOTUPOBOK U 3aIIPOCHI
MPEIOKEHNH, HA3bIBast UX YIPOIIEHHBIMUA BUIAMHU TOPTOB.>*”
[IpaBuna o Toprax He MOTYT OOE3JIMYUBATh MPABHJIA, YCTAHOB-
JICHHBIE JUISl IPYTHX KOHKYPEHTHBIX CIIOCOOOB 3aKIIFOUYCHHSI JJOTOBO-
pa. B mpoTUBHOM cilydae MPOUCXOAUT YIIEMJICHUE IIPaB TPakaaH U
FOPUJIMYECKUX JIUI] B YACTH CBOOOIBI YCMOTPEHHUSI TIPU BBIOOPE CBOETO
KOHTpareHta. 9To He YTO MHOE, KaK MOCAraTeIbcTBO HA OJIUH U3 OC-
HOBOIIOJIATAFOIUX MPUHIIAIIOB IPAXKIAHCKOTO TIpaBa — CBOOOJBI J10-
rOBOPA, KOT/Ia Ka)/Iblil BIPaBe HE TOJILKO CAMOCTOSITEIILHO BEIOUPATh
TOr0, C KEM 3aKJII04YaTh JIOroBOp. B CBSA3M € 3TUM mpencraBisercs,
yTo HOBas penakuus 1. 4 c¢t. 447 'K PO BoIrIuT HE BOOJHE ynay-
HOW, a TUXOTOMUYECKOE JEIEHUE TOProB HA AYKUMOHBI U KOHKYPCHI
1enecoo0pasHo ObLIO0 coxpaHuTh. CuuTaeMm, Y4TO B MOJCPHHU3AIMH
HYXIal0Tcsi oTHIONb He monoxeHus: ['K PO, a HopMmbl cienuanbHO-
ro 3aKOHOAATEJIbCTBA, HAIIPUMEP O KOHTPAKTHOM CHUCTEME 3aKYIOK.
BaxxupIM 3TanomM MoOAEpHU3AINHN TPaKIAHCKO-TPABOBOTO PEryJiu-
pOBaHMS 3aKJIKOYEHUA JOTOBOpA HA TOpPrax CTajo IOSBICHUE 3JIEK-
TPOHHBIX TOProB. CHcTeMa AJIEKTPOHHBIX TOPIOB CTaja OCHOBHBIM

W Kuyuk K.B. TocymapcTBeHHbIH (MyHHIMTANbHBIH) 3aka3 Poccuu:
IIpaBoBble MpoOieMbl (OPMUPOBAHMS, PA3MEIICHUSI W HUCIOJIHEHHs. M.,
2012. C. 213-214.
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WHCTPYMEHTOM OOPBOBI CO CrOBOpaMH Ha TOPTax Kak MEKAYy CAMUMH
YUaCTHUKAMH pa3MeEIleHHs 3aKa3a, TaK 1 MEKAY yJYaCTHUKAMH M 3a-
kazuukamu. OJHAKO Ha MpaKTHKe Mocie TpaHchopManuu ayKIuoHa
B DJIEKTPOHHYIO ()OPMY HEUECTHBIE YIACTHUKH TOPTOB CTAIH HCIIOIb-
30BaTh HOBbIC OOMaHHbIE ACUCTBHS AJIs1 HEOOOCHOBAHHOM BBITOABI B
cucreMe 3akynok. Kak ormeuaror npencrasurenu OenepanbHoil aH-
TUMOHOTIOJIBHOM CITy’KOBI, IO Mepe TOTO, KaK BCE BHJIBI TOPTOB OyAyT
MEPEBOUTHCS B AJIEKTPOHHBIN BUI, OYJET paCTH M KOJTUYECTBO HApPY-
LIEeHUH, U X KayecTBo. Cie10BaTeabHO, IyTEM COBEPIIEHCTBOBAHUS
3aKOHOAATENBCTBA, HEOOXOAMMO YCTPAaHUTh UMEIOLIHECS «JIa3eHKN»
U1l HeJOOPOCOBECTHBIX YUYACTHUKOB JAHHBIX MPABOOTHOIICHUH.
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MPABOBBIE MTOCAEACTBUS HAPYLLEHISI
MNPABUA TMTPOBEAEHWS TOPTOB

B crarhe paccMOTPEHBI IIPABOBBIC MOCIICICTBHS HAPYIICHUS HPaBUIT
[IPOBE/ICHHS] TOPTOB, Ha OCHOBE HOPM JICHCTBYIOIIEr0 3aKOHOAATENBCTBA U
CyIeOHOM IPAKTUKHU.

KarwueBas cjoBa: TOPTI'H, HEJEHCTBUTEIBLHOCTD JOroBopa, U3BCIIC-
HHUEC, UMYIICCTBO.

TUAEV S.R., KHEVSAKOV A. V.

LEGAL CONSEQUENCES OF VIOLATION
OF THE BIDDING RULES

The article considers the legal consequences of violation of the rules
of bidding, based on the norms of current legislation and judicial practice.

Keywords: auction, the invalidity of the contract, a notice property.

OcHoBaHUEM JIs IPU3HAHUS TOPTOB HEJCHCTBUTEIBHBIMHU Ha OC-
HoBaHUU 1I. 1 cT. 449 'K PO sBnstoTcst HapyIIeHUS TIPaBUI UX TIPO-
BEJIEHNUS, YCTAaHOBJIEHHBIX 3aKOHOM. !

Haubonee npuHIMNUANIBHBIE PACXOXKICHUS OTMEYAIOTCS B TEO-
PUH H MPAKTHUKE 0 BOMPOCY O TOM, KaKHE WUMEHHO HOPMBI 3aKOHA
MOTYT OBITH OTHECEHHI K TIPaBHJIaM IIPOBEAEHHS TOPToB.>!!

BcerenctBrue HESICHOCTH 3aKOHA MHOTHE aBTOPBI OIPaHHYHBAIOT-
csl OOUIMMH YKa3aHUSIMH O TOM, YTO TOPI'M W 3aKJIFOYCHHBIH Ha HUX
JIOTOBOP TIPU3HAIOTCSl HEJICHCTBUTENHHBIMH, €CITH OyIyT HapyIICHBI
paBuJja, MPUBEIEHHBIC B II1. 28 ['paxkaanckoro koaekca PO, u unbie
YKa3aHHbBIC B 3aKOHE MPaBUIIA.

310 «paxaanckuil komeke Poccuiickoit Menepaiuu (4acTh mepsas)» OT
30.11.1994 Ne 51-@3 // CIIC «KoHCynbTaHT ILIIOCH.

SBonaapuyk JI. HoBble BO3MOXKHOCTH B apeHIe HemBikumocTd. Ka-
kue rpodnemsl yerpanui [Inenym BAC PO // FOpuct xomnannu. 2013. Ne 3.
C.20-21.
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Ctporo ToBOpsi, MOA MpaBUJIaMH TPOBEJCHUSI TOPTOB HEOOXOIH-
MO ITOHMMaTh T€ NPOLEAYPHBIE TpeOOBaHMS, KOTOPBIE JOJKHBI ObITH
coOIOICHBI 1T1sl 00ecTIeYeHUsT BO3MOKHOCTH BCEM 3aMHTEPECOBaH-
HBIM JIMLAM NPHHATH Y4acTHE B NMPEICTABICHUU CBOMX KOHKYPEHT-
HBIX 3aBOK Ha TOPrax, HaJJIE)KAIIETo MPOBEIEHUS TOPTOB U OIpeie-
JICHUS TIOOCANTEIS.

TpeGoBaHus K MOPSIAKY IIPOBENEHHSI TOPIOB ONPEAETICHBI B CT.
449 T'K PO «Opranuszanus 1 NopsAa0K MpOBEIEHHs TOPIOBY.

[Tynkr 2 ct. 448 'K P® npenycmaTpuBaeT, B 4aCTHOCTH, YTO,
€CJIi MHO€ HEe INPEeITyCMOTPEHO 3aKOHOM, M3BEILIEHHE O MPOBEACHUN
TOPTOB JOJDKHO OBITH C/IEIaHO OPraHU3aTOpoM He MeHee uyeM 3a 30
THEH 10 uX mpoBeAeHus. V3BeleHne T0MKHO CO/IEPKaTh BO BCSIKOM
cllyyae CBEACHUS O BpPEMEHHU, MecTe U (hopMe TOProB, UX NpeaAMETe U
HOPsIIKE IPOBEACHUS, B TOM 4nciie 00 0(OpMIICHUN y4acTHs B TOP-
rax, ofpejie’IeHN JUIA, BHIMTPABIIEro TOPTH, a TaKXkKe CBEJIEHUS O
HaydanbHOM eHe. Ecnu nHoe He mpeayCcMOTpeHO B 3aKOHE WM B U3Be-
IIEHUH O TIPOBEJICHUU TOPTOB, OPTaHU3ATOP OTKPHITHIX TOPTOB, CIe-
JaBIIMH M3BEILICHUE, BIPaBEe OTKA3aThCA OT MPOBEJCHUS ayKIMOHA B
mo00e BpeMsi, HO He MO3AHEee YeM 3a TPU JHS 10 HACTYIUICHUS IaThl
€ro IMpOBEJICHUs, a KOHKYpca — He TIo3AHee yeM 3a 30 mHeli 10 mpoBe-
neHust KoHkypea (1. 3 ct. 448 'K PO).

Y4acTHUKY TOPTroOB BHOCAT 33aTOK B pa3Mepe, CPOKH U TIOPsIJIKe,
KOTOPbIC yKa3aHbl B U3BELICHUH O IPOBEICHUN TOPIOB.

Jlumo, BeIMTpaBIIIee TOPTH, U OPTAHU3ATOP TOPTOB MOAMNCHIBAIOT
B JICHb MIPOBEICHHS ayKLMOHA WIM KOHKypca MPOTOKOJ O pe3ynbTa-
TaxX TOPTrOB, KOTOPBI nMeeT cuiy forosopa (1. 5 ct. 448 'K PO).

Bosnee nmospodHO, XOTs TOXKE HE IETATBHO, YPETyIUPOBaH MOPSAIOK
MIPOBEACHUS IMyOJIMYHBIX TOPIOB MO PEILICHHIO CyJa B 3aKoHe 00 uIo-
Teke. 3aKOH 00 UITOTEKe TPelyCMaTPUBAET, YTO MTyOIUYHBIC TOPTH T10
MIPO/IaXke 3aJI0KEHHOTO HMYIIIECTBA OPTAaHU3YIOTCS M IIPOBOJIATCS Opra-
HaMH, Ha KOTOPBIE B COOTBETCTBUU C IIPOLIECCYAIbHBIM 3aKOHOJATEIIb-
ctBoM Poccuiickoit deneparun Bo3maraeTcsl UCMOMHEHUE CYICOHBIX
PCILICHHH, €CITH HHOE HE YCTAHOBJICHO (e/iepaibHbIM 3aKOHOM.*!?

[TyGnuvHbIe TOPTH IO MPOAAKE 3T0KEHHOTO UMYIIIECTBA IPOBO-
JATCS TI0 MECTY HaXOX/IEHHUS 3TOTO UMYIIIECTBA.

312MenepanpHblii 3ak0H «OO0 HIOTEKe (3aJI0r€ HEIBHIKUMOCTH)» OT
16.07.1998 Ne 102-®3 (nocnenusist penaxims) // CIIC «KoncynbsranT rumocy.
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Opranu3zaTop MyOJMYHBIX TOPrOB W3BEMIAET O MPEJICTOSIIUX ITy-
OJIMYHBIX TOprax He mo3mHee yem 3a 30 mHel, Ho He paHee Yem 3a 60
JHEeH 10 X MpOBEJIeHUs B MEPUOAMUYECKOM H3JaHMH, SBISIONIEMCS
ouIHaIbHBIM HH()OPMAIMOHHBEIM OpPTaHOM OpraHa HWCTIOJTHHUTEIb-
HOH BIIACTH COOTBETCTBYIOMIECTO cyObekTa Poccuiickoit denepanmu, ¢
yKa3aHUEM JIaThl, BDEMEHU U MeCTa MPOBEACHUS Ty OJIMYHBIX TOPTOB,
XapakTepa MpojaBaeMoro UMyIIecTBa U €ro HadyajJbHOM MPOJaKHOU
ueHsl. Jluma, skenarolye NpUHATH y4acTHEe B IMyOJHYHBIX TOprax,
BHOCST 33J]aTOK B pa3Mepe, CPOKH U MOPSIKE, KOTOPBIC TOJKHBI OBITH
yKa3aHbl B U3BEIIEHUH O MyOJIMYHBIX Toprax. Pasmep 3anaTka HE Mo-
JKeT OpeBbIIaTh 5% OT HaYaIbHOW MPOJAXKHOU LEHBI 3aJI0KEHHOTO
nMytecTBa. JInmam, KoTopble y9acTBOBAIN B MyOJIUYHBIX TOPrax, HO
HE BBIMTPAJIH HUX, 3a/1aTOK BO3BPALIAETCS HEMEAJIEHHO TI0 OKOHYaHUH
MyOJMYHBIX TOPTrOB. 3a/IaTOK TaKXe TOJUIeKUT BO3BPATY, €CIH ITy-
ONMMYHBIC TOPTH HE COCTOSIIHCE.

[IpucyTcTBHe Ha MyOIMYHBIX TOprax IO MPOJIAXKE 3aJI0KEHHOTO
MMYIIECTBA HE YYaCTBYIOUINX B HHUX JIMIl MOXXET OBITh OTPaHHYEHO
TOJIBKO OpraHaMHl MECTHOI'O CaMOYTpaBJIeHUs B MHTepecax MOAep-
YKaHWs 00IIECTBEHHOTO TMopsiaka. Ha myOnmM9HBIX TOPrax BO BCSIKOM
Clly4yae UMEIOT MpaBo MPUCYTCTBOBATH JIMIA, UMEIOIIME MTPaBa MOIb-
30BaHUS MIPOJaBAeMbIM UMYIIIECTBOM FITH BEIITHBIE ITpaBa Ha ATO UMY-
LIECTBO, a TAKXKe 3aJI0T0/IEPKATENN MO MOCIEAYIONIMM UITOTEKAM.

HmenHO miporieayphl, HETTOCPEACTBEHHO HAIIpPaBJIEHHBIE HA TIPO-
BeJleHHE Topra (W3BEIIeHHWE O IyOJMYHON MpPOJaXke, COOTBETCTBY-
olee YCTAaHOBJICHHBIM TPeOOBaHMSAM, OOeclieueHHE MPUCYTCTBUS H
y4acTHs B TOpPrax MOTeHINAIbHBIX MTOKyTaTeNnel u T.1.), kak [' K PO,
TaK ¥ 3aKOH 00 MIIOTEKE OIMPEEISIOT KaK MOPSI0K MPOBEICHHS TOP-
T'OB, O YeM CBHJIETEIHCTBYIOT HA3BaHUS NIPUBEJICHHBIX BEIIIIE HOPM.

Taxk, mo ogHOMY M3 /1€ CyJ] IPU3HAJ, YTO OTCYTCTBHE B U3BEIIIe-
HUH O TOprax rmojHoi uH(opmanuu, KoTopas o0ecrednBaeT MpHUBJIIe-
YeHHEe K y9aCTHIO B HUX MMOTEHINAIBHBIX MTOKYTIaTeNeH, sIBIIeTCS Ha-
pyLIEHHEM MOPs/IKa POBEEHHUS TOPrOB U OCHOBaHHUEM ISl PU3HA-
HUS TOPTOB HEICHCTBUTEIHFHBIMHA IO UCKY 3aWHTEPECOBAHHOTO JTUIIA.
Opranu3zanusi-B3bIcKaTenb 00paTuiiach B apOUTPaXHBIA CyJl ¢ HCKOM
K TIOKYIATeN0 M CIENHAIN3UPOBAaHHONH OpraHM3allMd — IPOJABILY
MMYIIECTBA O MPU3HAHUHN HEJCHCTBUTENHFHBIMU ITyOJUYHBIX TOPTOB
10 MpoJjake 00BEKTa HEJIBUKMUMOCTH.
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Pemennem cyna, ocTaBIeHHBIM 0€3 U3MEHEHUS TIOCTAaHOBICHHEM
aneJUISIIMOHHON MHCTAHIUY, 3asSBJIICHHOE TPEOOBaHUE YIOBIETBOPE-
HO IO CJIEIYIOIIUM OCHOBaHHSM. [1OpsiIok MpoBeIeHUs MyOJINYHBIX
TOPIOB B MPOLECCE UCIIOIHUTEIBHOTO IPOU3BOJCTBA B JAHHOM CIY-
yae perynupyercs I'paxnanckum kojnekcoM Poccentickont denepanuu.
Taxk, cornacuo n. 2 cT. 448 'K P® wusBemienne I0KHO BO BCIKOM
clly4ae COJICpKaTh CBEACHUS O BPEMEHHU, MecTe W (popMe TOpros,
UX MpeIMETe U MOPSJIKe POBEACHUS, B TOM 4rcie 00 odopmieHuu
y4acTHsl B TOPrax, ONPEACICHUN JIHIA, BBIUTPABIIETO TOPTH, a TAKKE
CBEJICHUS O HavaJIbHOM LICHE.

W3 MaTepuanos jemna ciaenoBaiio, 4TO COJCPKAHUE OIMyOIUKOBaH-
HOTO U3BEUICHHS HE COOTBETCTBOBAIO TpeOoBaHusM 11. 2 cT. 448 'K
P®, Tak kak He copepKao CBEACHUH O OpME U MECTE MPOBEICHHS
TOPTOB U O OPsAKE O(OPMIICHUS yUaCTHsI B TOPrax.

Hapymenue yka3aHHbIX TpPeOOBaHUH K TPOIETyPE TOPTOB SBIISCTCS
00CTOSITEIILCTBOM, JIOCTATOUHBIM JUISI TIPU3HAHUS TOPTOB HENCHCTBU-
TEJIbHBIMUA IO MCKY B3bICKATEJA, 3aMHTEPECOBAHHOIO B HaJJIEXKAallleM
IIPOBEICHUU TyOJMYHBIX TOProB. B 11e710M psifie citydaeB CyJIbl IPUXO-
JUATH K BBIBOJY O TOM, YTO HEHajIexkamasi popMa JoBeicHus HHPOP-
MallM O TOPraXx MOXET ObITh MPU3HAHA JIOCTATOYHBIM HAPYIICHUEM
JUTS IPU3HAHUS ITYOJIMYHBIX TOPTOB HEJCHCTBUTEIILHBIMU B TOM CITy4ae,
€CIIM He 00eCIeYMBaeTCsl JOCTaTOYHAS BO3MOXKHOCTh (PHKCAIMU OITy-
OJIMKOBaHHBIX JJAHHBIX MOTCHIIUAILHBIMUA YYaCTHUKAMH TOPTOB.

OcHoBaHuEM 7151 IPU3HAHUS TOPTOB HENCUCTBUTEIBLHBIMU SIBIISI-
FOTCSl HapyLIEHUs MTPAaBUJI UX TPOBEIEHUSA, YCTAHOBJIEHHBIX 3aKOHOM.

Kpyr 3akoHOB, HapyIIeHHE KOTOPBIX MOXKET MOCIYKUTh OCHOBA-
HUEM ISl IPU3HAHUS TyOIMYHBIX TOPTOB HEJIEHCTBUTEIBHBIMU, TaK-
e ONpE/IeIIIeTCs B CyAe0HOM MPAKTHKE Pa3IMYHO.

Tak, T.B. [IlImayeBa co CChLIKOM Ha ITOCTAHOBJICHHE KacCaI[MOH-
HOW MHCTaHUMHU MO KOHKPETHOMY €y YKa3bIBa€T, YTO HAPYLIECHUE
TpeOoBanwmii 1. 3 ¢T. 57 3akoHa 00 UTIOTEKE B YaCTH, OTPEACISIONICH
[EYaTHOE U3JJaHKE, B KOTOPOM JOJKHO OBITh OIYOJIMKOBAaHO U3BEIIIC-
HUE O MPOBEJICHUH TYOJIMYHBIX TOPTOB, HE SIBJIIETCSI OCHOBAHUEM JIS
MpU3HAHUS TOPrOB HEAEHCTBUTENBHBIMU. [Ipy 3TOM puBOAUTCH Clie-
nyroiiee 00ocHoBaHue. B cooTBeTCTBHM ¢ 3aKOHOM 00 UCTIOTHHUTEb-
HOM MPOU3BOJACTBE MOPAIOK MpoBeAeHUs Topros ompeaensercs 'K
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P®, xOTOpBIN HE COACPKUT CHELUAIBHBIX YKA3aHUU O TOM, B KAKOM
MEeYaTHOM OpraHe HeoOXOAMMO MOMEUIaTh W3BELICHUE O MPEACTOs-
mux Toprax.’'?

Opnako nonoxenus 1. 1 cr. 449 'K PO He nckimtouaroT nmpume-
HEHUS [IpaBUJI IPOBEIEHUS TOPTOB, YCTAHOBJIEHHBIX B 3aKOHAX UHBIX,
yem ['K P®. B cBsI3u ¢ 3THM Hapy1eHre npaBuil IpOBeAeHHS Iy OIny-
HBIX TOPTrOB, YCTAHOBJICHHBIX 3aKOHOM 00 MIIOTEKE, MPU Pealn3aliu
CyIeOHBIM MPUCTABOM-HUCIIOIHUTENEM 3aJI0KEHHOTO HEIBUKHMOTO
UMYIIECTBA SIBJSETCS OCHOBaHUEM MpuMeHeHus 1. 1 cT. 449 'K PO.

B kauecTBe HapylIeHHI YCTaHOBJIEHHOTO 3aKOHOM MOpsAKa IPo-
BEJICHUS TOProB Cy/Ibl IPU3HABAJIH, B YACTHOCTH, HApyILIECHHS (YMEHb-
LICHHE) CPOKOB OMYyOIMKOBaHUS HHPOPMALUHU O MyOJINYHON Tpoa-
e, I3MEHEHUsI MECTa U BpEMEHHU NPOBEJCHNUS TOProB 0e3 MpeaBapu-
TEJILHOTO M3BELICHUsI 00 3TOM, CO3[aHUE MPENSTCTBUHN Uil y4aCTHs
B TOprax AJisl 3aMHTEPECOBAHHBIX JIUI (HEAOMYyIEHHEe B MECTO MPO-
BEJICHUS TOpra, HEOOOCHOBAHHBIM 0TKA3 OT MPHUHATHS 3asiBKH U T. 11.),
MpU3HAHKE MOOenuTeNeM yYacTHUKA, HE MPEACTaBHBIIETO JydIlee
MIpeI0KEHNE O LIEHE.

Uzyuenne cyneOHO-apOUTPaKHOM MPAKTHUKH MO3BOJISIET CHENAThH
BBIBOJl O CYIIECTBYIOIIEH TEHIEHIMHM K PaCIIMPEHHUIO COAEpKaHUA
rcnoibp30BaHHOrO B CT. 449 'K PO TepMuHa «mpaBuia MpoBeeHUs
TOPTrOB» U BKJIIOUEHHH B ATO MOHATHE HE TOJBKO MPABMJI, ONIpENEs-
IOLUX MPOLEAYPY MPOBEIEHUS TOPrOB, HO U MPABUII, PETJIAMEHTHPY-
IOLUX JAeHCTBUSA, IPEAILIECTBYIONIUE TOPraM.
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NPEANPUHVIMATEABCKAS AESITEABHOCTb
N OTPAXKEHWE EE KBAANOUKALMOHHbBIX MPU3HAKOB
B OTHOWEHWSX MPEACTABUTEABCTBA

B craree paccMOTpeHBI KBaTH()UKAMOHHBIE MPU3HAKK MPEINPUHNI-
MaTeJbCKON JIESITEIbHOCTH M MX OTPaXEHHE B OTHOIICHHUSAX NPE/ICTaBH-
TEJIbCTBA.

KaroueBnble ciioBa: NpeACTaBUTEIILCTBO, NPCANPUHUMATEIIbCKA A€~
TCJIBHOCTD, KBaJ'II/I(pI/IKaLII/IOHHbIe IIPU3HAKH.

TSARAKHOV G. O., OLISAEVA O. V.

ENTREPRENEURIAL ACTIVITY
AND REFLECTION ITS QUALIFICATIONS SIGNS’
IN THE RELATIONS REPRESENTATIONS

In the article is considered qualification requirements signs business
administration activities and their reflection in a relationship representative
offices.

Keyword: representative office, entrepreneurial activity activity,
qualification requirements signs.

[elicTByromiee 3aKOHONATENIBCTBO ONPEAEsAeT MPEAIPUHUMA-
TEJBCKYIO I€ATEIbHOCTh KaK CAMOCTOSITENIbHYIO, OCYIIECTBIIEMYIO
Ha CBOW pHUCK, HANpaBIEHHYI0 Ha CHCTEMaTHYeCKOe IOJydYeHHe
MPUOBUTH OT WCITOJIb30BAaHUS UMYIIIECTBOM, MPOJAXH TOBAPOB, BBI-
MOJTHEHMSI pa0OT MM OKa3aHWs YCIYT JIMIAMH, 3aperucTpUpOBaH-
HBIMH B 3TOM KauyeCTBE B YCTAHOBJICHHOM 3aKOHOM ITOPsIAKE (TTyHKT
1 crateu 2 I'K). Ha3zBannble B 3TOH cTaThe NMPU3HAKU M MPHHITO
CUHTATh KBUTH(OUIIUPYIOMIMMHU JIJISl BCIKOW TPEANPUHUMATEIHCKON
JeSATETHHOCTH.

YMecTeH Bonpoc: a €Ciu NpeIpuHUMAaTellb JEHCTBYET HE caM, a
yepes MpeACTaBUTENS, TO COXPAHAIOTCS JIM 3TH npusHaku? [Iposenen-
HBIM CHEHMAIbHBIM aHAIN3 JA€T MOJIOKUTEIbHBIA OTBET: OCYIIECT-
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BJICHUE MPEANPUHUMATEIBCKON AEATEIbHOCTH Yepe3 NpeaACcTaBUTENs
HE MMPOTHUBOPEYHT CYLIECCTBY NPEACTABUTEIBCTBA, PABHO U HA0OOPOT.

JlelicTByIoIIe€e 3aKOHOIATEIBCTBO UCXOAUT U3 TOTO, YTO 32 Mpel-
MpUHUMATENST JIMLIEH3UpPYEMble JEHCTBUS MOXKET COBEpLIaTh He
TOJILKO €ro pabOTHHK, HO U NpeAcTaBuTeNb. OQHAKO NpeACTaBUTENb
BIIPaBE COBEPIINTH JHLIb T€ ACHCTBUS, KOTOPbIC BIPABE COBEPIIUTH
caM TpPEeJCTaBISIeMbI MCXOAS M3 €ro MpaBOCYOBEKTHOCTH, UMEIO-
LIMXCS pa3pelleHuid U TUIeH3ui. B ciydasx, Koraa JIMIeH3HOHHbIe
TpeOOBaHMS NPEAyCMaTPUBAIOT HAIMYKE CIIEIMAIbHON MOATOTOBKH,
cepTudUKaLUK, HHANBUAYAIbGHBIX 3HAHUN U T.1I., TAKUe TpeOOBaHUS
pacmpoCcTpaHsIOTCs KaK Ha Pa0OTHHUKOB MpEANpUHUMATENs, TaK U
MPUBJICYCHHBIX UM TIPEICTaBUTENCH.

Panee WMHIMBHIyaJlbHBIM NPEANPHHUMATESIM OBLIO 3alpereHo
NPUBJIEKAaTh HAEMHBIX pabOTHUKOB.’'* B HacTosIee BpeMs orpaHude-
HUE CHATO, HO UMEIOTCSI CIIeLUalIbHbIE TPEOOBAHMUS K OCYIECTBICHHIO
OTZAENBHBIX JEUCTBUH, KBaTU(UKALMOHHBIM XapaKTEPUCTHUKaM Mepco-
HaJla, HAIMYMIO B COCTaBE OPraHU3aLUH JIUII, JOMYyLIIEHHBIX K padoTe
B 0COOBIX YCIOBHSX (K arperaram, paboTaroIuM 0] JaBICHUEM, IO
ANEKTPUUYECKUM HAIPSHKEHHEM, C XUMUYECKHMH BEILleCTBAMU U Mate-
pHazamMu, OlacHBIMH JUIS )KU3HH 310POBbA U T.11.). [ lonoOHbIe AeficTBUs
HEJb3s1 Ha3BaTh CIEIKaMU, HO OHU MOTYT BXOAUTH B COZIEPKaHUE ACH-
CTBUI MOBEPEHHBIX, areHTOB M OCYILIECTBICHUE WX JOIMYCTUMO JIHIIb
MoCJIe TMOMyYeHHs MOAOOHBIMH JMIAMU COOTBETCTBYIOLIMX CEpTHHU-
KaTOB, 3HAHUH, KBATM(UKALMOHHBIX YA0CTOBEpeHHMit.?!?

Eme ogHo orpanuyeHue cBs3aHO C TEM, YTO psiA CACTOK B OTe-
YECTBEHHOM 3aKOHOJATEIbCTBE MOXKET 3aKII0YaThCs JIUIIb MPU Ha-
JUYUM CTaTyca MpeANpHUHAMATENs, YTO caMo 1o cebe cyxaer chepy
MPeICTaBUTENbCTBA. TaK, OBEPUTENbHBIM YIPABISIIOIIUM B CHITY
crateu 1015 'K P® MokeT ObITh TOJIBKO HHAMBHAYANbHBIN TPEIIPH-
HUMATeNb WM KOMMepYecKas OpraHu3anusl.

Crnenyromumii mpu3HaK (MMYIIECTBeHHAss 000CO0JIEHHOCTh) 00bIY-
HO BBIP@KAeTCs B HAIMYMU CaMOCTOATENILHOTO OamaHca (CMEThl) B

34 Epmonosa O.H., Kacrpronun /1. ®., Makcumenko C.T. [peanpusu-
MareJibCKas JIeSITeNbHOCTh (pu3ndeckux Jimil. Oouue nosioxenus. Caparos:
Capar. roc. akagemus npasa, 2005. C. 4-14.

315 Tokap E. 5. [IpearnpuHUMATeIbCTBO U MPEACTABUTEILCTBO: IPOOIEMBI
U TeHJECHLUY ITpaBoBoro perynuposanus. M.: UI' «FOpucty, 2008. C. 12-13.
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CUCTeMe OyXTaJTepCKOTO y4YeTa M CBsI3aH TaKKe C JPYTUM IpH3HA-
KOM — CaMOCTOSITEJIbHON UMYUIECTBEHHON OTBETCTBEHHOCTBIO MPE/-
MIPUHUMATEIS.

[IpuBriedenne npeAnpUHUMATEIEM APYTOTO JHIA (TIPEICTaBUTE-
JIs1) 711 BEAGHUS JIell He TIPOTUBOPEYHUT 3TUM IPU3HAKAM, TOCKOJIBKY
MPEACTABUTEID 110 JOTOBOPY ACUCTBYET «3a CUET» MPEACTABISIEMOTO
(cm., manpumep, myHKT 1 ctateu 971 'K P®). B Tex ke ciayuasx, Kor-
Jla TIPEIBAPUTEIIBHOTO corjacus (J0roBopa) He ObLIO, OOIIKUM Ipa-
BHJIOM SIBJISIETCS TIEPENIO’KEHUE Ha IPENICTaBIIEMOTO OOS3aHHOCTH
BO3MEIIEHHUS BCEX PACXOJIOB.

[IpusHak ocCylIecTBICHUS MPEANPUHUMATEIEM JEATEIbHOCTU
«Ha COOCTBEHHBIN PUCK» — TpeOyeT HEeKOTOphIX mosicHeHui. [lopy-
YCHHE BBIMOJIHUTH JCHCTBUS JIPYroMy JIMILy CaMo IO cede He CHHU-
JKaeT MNPeIIPUHUMATEIbCKUI PUCK MOTEPb, HO B SKOHOMUYECKOM
IJIaHE YCUJIMBAET MPOU3BOJICTBEHHBIE M MIPOYUE BO3MOKHOCTH TIPe/-
npuHumatens. [IpuBneueHue npeacTaBuTeNsl B HEKOTOPOM CTENEHU
CXOJHO C MepaMHu 00ecrieueHus], TOCKOJIbKY MOBBIIIAET YBEPEHHOCTD
B IoJlydeHuu oxxupaeMoro 3ddekra. TpaaunuoHHass MUBUIUCTHKA
B TIOCJIeIHEEe BpeMs 00paThiach K M3yU4eHHIO COTPSIKEHHBIX KaTero-
puii, B YaCTHOCTH, MOHATHSI «security». OIHaKO MbI BEIHYXJICHBI TIPH-
3HATh, YTO YKPEIIEHHEe COOCTBEHHOTO TIOJIOKEHHSI ITyTeM ITpHTIIaIie-
HUS MIPEJCTaBUTENS JISKUT 32 TIpe/IeiaMu TOHATHI «o0ecrieueHre,
«securities» 100 aHATOTHYHBIX FM.

[Tomyuenue nmpubbUM Kak ocobast yepTa MpeapuHIMATEThCKON
JeSTeILHOCTH 0€3yCIOBHA, BechMa pesibeHa U y00Ha JJIsl KBajIu-
(hukaruM TelCcTBH MMEHHO KaK IpeaIpuHIMAaTelIbekuxX. Hampumep,
B Cy/leOHOH TpakTHKe BOIPOC O BO3MOXKHOCTH OTHECTH JIOTOBOP K
MIPeIPUHUMATENECKUM OOBIYHO PEIIaeTCsl HA OCHOBE €T0 KBalu(u-
Kalluy KaK BO3ME3/IHOTO.

B cootBercTBHu co cratbeii 247 Hanorosoro koxekca P®'® mpu-
OBUTH €CTh pa3HHIIA MEX/IY MOJYYEHHBIM JIOXOJIOM M PacXoAaMu, He-
00XOIMMBIMU JUISI ITOJTYYESHUS JJaHHOTO Jtoxoja. [Tockobky Jutst mpe-
MIPUHUMATEISI BaKEH KOHEUHBIA Pe3yJbTaT, TO, €CTECTBEHHO, OH CTpe-
MUTCSI YBEJMYHUTD OOIIUI JOXO U YMEHBIIHUTh PACXOTHYIO YaCTh.

S®Hanorosblid kogekc P®, gyacte mepBas ot 31 wurons 1998 roma Ne
146-®3// C3 PD. 1998. Ne 31. Cr. 3824; yactsb Bropas ot 5 arycra 2000 roza
Ne 153-154 // C3 Pd. 2000. Ne 32. Cr. 3340.
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Pacxonpl Ha yCIyTu mpeaCcTaBUTENS, TOCKOJIBKY OHU OTHOCSITCS K
3aTparam, CBSI3aHHBIM C ITOJIy9€HUEM JI0XO0/1a, TI0 CMBICITYy HAJIOTOBOTO
3aKOHOJATENLCTBA JOJDKHBl YMEHBIIATh CYMMY HaJIOr000JaracMoi
npuObLTH. B otHUX cirydasix («MaTepuanbHbIe pacXoAbl») OCHOBAHH-
em BeicTynaer craths 254 HK, B npyrux — crates 346 HK (pacxomst
Ha BBIIUIATY KOMUCCHOHHBIX, ar€HTCKUX BO3HATPAXKACHUH U MO IOTO-
BOpaM TOpPYYEHHUs), B TPEThbUX — cTaThs 264 HK (mpoume pacxomsl,
CBSI3aHHBIE C NPOU3BOJCTBOM M peajnu3alueil, B TOM 4Yuciie BO3Ha-
TpaXX/IeHUS 32 IOPUANYECKUE yCIyTH). MOXHO CeTOBaTh, 4TO OTCYT-
CTBYET €AMHas HOpMa JJIsl BKJIIOYEHHS B COCTAB PacxXoJl0B CPEACTB,
3aIIa4€HHBIX MIPEJICTABUTEISIM, HO CETOAHS IPAKTUYECKU BCE CYMMBI
TaKOTO Ha3Ha4YeHHs, (PaKTHIECKH BIIJIAY€HHBIE 1 000CHOBAaHHBIE, HE
JIOJDKHBI BKJTFOUATHCS B HAJIOT000J1araeMyro MpuObLIb.

[Ipu3HaK cuCcTEeMaTHYHOCTH TPEANPUHUMATEIBCKON N1eATEIbHO-
CTH MHTEPIPETUPYETCS B INTEPATYpPE B BECbMa IINPOKOM JTHAMa30He:
OT HETPEPHIBHOCTHU TpoIlecca MPEeANPHUHUMATENBCTBA, 10 MPOCTOrO
HaMEpEeHus JIeicTBOBaTh cTaObMabHO. [Tocneanuii GpakT 0ObIYHO Tpe-
3IOMHUPYETCsI, BRIBOAUTCS U3 (haKTa PETUCTPAIINH, HE ITPETyCMaTPUBa-
TOIIIETO OIMPENETCHHOTO CPOKa MPeKpaIeHus AeITEbHOCTH 1 T. 1.3"7

Ha Harm B3ruisi1, 3TOT npu3HaK TpedyeT KOPPEKTUPOBKH, TOCKOIIb-
Ky, HalIpuMep, Jake TaKue CTaOMIIbHBIE TTPeIpUHAMATEECKIE Qop-
MBI, KaK aKIIMOHEPHBIE O0IIeCTBA MOTYT CO3/1aBaThCs Ha Bpems. Tpe-
0OBaHNE «CUCTEMaTUYHOCTH ACSITEIHLHOCTHY 371eCh, CKOpee, TpeOoBa-
HUE TPUCYTCTBUS Ha PBIHKE TMOCIE TOCYJapCTBEHHON PETHUCTPAIHH,
rze o0muil ycnex u cTabuiIbHOCTh (PMHAHCOBOTO IMOJIOKEHUS TPEI0-
TIpeIeIeHbl TIOCTOSHCTBOM ycmini. llepuomudHocTs oOparieHus K
ycllyraM NpeAcTaBUTelNs, paBHO KaK M JHIIb MepHOIMIecKoe oKas3a-
HUE TpeIInpuHAMaTeNeM MPOo(heCcCHOHANBHBIX YCIYT 10 MPeICTaBH-
TENbCTBY, CAMH 1O ce0e MEIaloT MPHU3HAHWUIO JEATEIHHOCTH TpPe-
MIPUHUMATENBCKON (TP HAJTUYUU JPYTUX KPUTEPUEB). 3a PEAKHUMH
WCKITIOYEHHSAMH, KOTJa 3aKOHOJATeh YCTaHABINBAET TPeOOBaHUE O
BEJICHUM NPO(ECCHOHAIBHON MPECTABUTEIbCKON JCITCIBHOCTH B
KauecTBEe «UCKIIOYUTEIHHON», MPO(ecCHOHATBHBIE MPECTaBUTEIH
MOTYT BECTH U MHYIO JIESITETbHOCTh, B TOM YHCIIE U HEKOMMEPUYECKYIO.

[IpennpuHUMaTENh OOBIYHO HE MOXKET OOOUTUCH O€3 MpeICTaBH-

317 Toxkap E. 5. [IpearnpuHUMATEIbCTBO U MPEACTABUTEILCTBO: IPOOIEMBI
U TeHJCHLUY IIpaBoBoro perynuposanus. M.: UI' «FOpucty, 2008. C. 17-18.
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Tens (MMoCpeTHUKa) yKe MOTOMY, YTO €r0 COOCTBEHHAs IS TEILHOCTD
JUCKpPETHA, OFpaHUYEHHA BO BPEMEHU, B IPOCTPAHCTBE U OTHOLICHUU
Kpyra BO3MOXXHBIX 3KOHOMHMYECKHMX KOHTAKTOB; HallpuMep, HEBO3-
MOHO OJHOBPEMEHHOE MPUCYTCTBUE MPEANPUHUMATENS B pas3iiny-
HBIX TOYKaX MPOCTPAHCTBA U Beerna. KoHeuHo, TeopeTHIeCKr MOYKHO
ObL10 OBI Pa3BUTH COOCTBEHHYIO JICSITEIBHOCTD /IO HEOOBIYaHBIX Mac-
mTaboB, IPUHATh HEOOXOAMMBIN TIEpCOHAT U O00yCTPOHUTH pabodme
MecTa, HO 3TO JIMIIb 00LIHe COOOpaskeHHsI, OKEIaHUsl, TTOCKOIBbKY
pacxo/ipl Ha 1M0I00HBIE MEPONIPUATHS BPSIT JTH OYIyT OKYITaeMbL. DTy
JTUCKPETHOCTh (OrpaHMYEHHOCTh, «HEI0CTATOYHOCTE)») U KOMITEHCH-
pPYET NeATEeNbHOCTh NPEICTABUTENS], B 3TOM CMBICIIE OHA BBICTYIIACT
KaK HOPMaJbHBIN M Jake HEOOXOJUMBI KOMIIOHEHT CaMOTo TIpe-
MIPUHUMATEILCTBA.

JesaTenbHOCTh MpEeANpUHUMATENST B OINPENEJIEHHOM OpraHusa-
LIMOHHO- MPaBOBOM (hOpPME YaCTO BBIACISCTCS KaK OCOOBIN MPU3HAK
NpeANpPUHUMATEIBCKON AesTenbHOCTH. K cTaTycy U IopuandecKoi
(opme mpencTaBUTENS JIEHCTBYIONIEE 3aKOHOAATEIHCTBO OOBIYHO
KaKUX-JIHU00 0COOBIX TpeOOBaHMIA HE TPEIABSBISET, B YACTHOCTH, OH
MOXKET W He OBITh IpeIIpuHUMATENIeM, OH TaK)Ke MOXKET M He OBITh
FOPUJIMYESCKUM JIUIIOM WU CYOBEKTOM, BHECCHHBIM B OIPEJICIICHHBIH
peectp (eciv TOJIBKO TaKoe CIeIalibHOe TPeOOBaHUE HE COMIEPIKUTCS
B HOpME 3aKOHA).

OpmHaKo HECOMHEHHO, YTO MPEJICTABUTEIb JIOJKEH 00JIaaTh mpa-
BOCIIOCOOHOCTBIO, TTOCKOJIBKY B TPOTHBHOM Cllydae OH HE BIIPaBe
OCYILECTBIISITH TpeOyeMble eHCTBHS.

JroGombITHO, UTO ¢ TOUKH 3peHus: EBporeiickoro cya 1mo npaBam
YeNoBeKa HaJIe)KAIIM MPEACTaBUTEIEM CIIEAyeT CUUTATh He JTr0oe
U0, 0pOpMIIEHHOE KaK MPEICTABUTEIh; TAKOE JIUIIO JIOJDKHO UMETh
peanpHy0 (ICHCTBUTEIBHYIO) BOZMOKHOCTE 00CCIICYUTh ITOTHOIICH-
HO€ MpeCTaBIeHNe NHTepecoB. Tak, IO OAHOMY M3 PACCMOTPEHHBIX
STHM CYyJIOM Jell, ObIITO 3aMEUYeHO, YTO «IIPH MPOU3BOACTBE MO AETy
0 0aHKpOTCTBE MHTEpEChl OaHKa-3asiBUTEINS MPEICTABISUIN JIMLA, KO-
TOpBIE OBLIH 3aBUCHMBI — B TOH MJIM UHOW CTETIEHU — OT ITPOTHBOCTO-
SIEW €My B 3TOM IIPOU3BOJICTBE CTOpPOHBIL. [IpaBo Ha nocTym K mpa-
BOCY/IMIO U IIPaBO Ha COCTA3ATENbHBIN MPOLECC MPEANOIAratoT cpeau
MIPOYET0 BO3MOXKHOCTD JJISI CTOPOH B TPa)KTaHCKOM HJIH YTOJOBHOM
nporecce 3ppekTHBHO yyacTBOBaTh B MPOU3BOJCTBE IO JIETy, MIPe-
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CTaBJIATh JIOKA3aTEIICTBA U JIOBOJIBI C IIEIIBIO MMOBJIHSATh HA PEIICHUC
cyna. TTockonbKy WMHTEpechl OaHKa-3asiBUTEINS TPEICTABISUIN JIUIIA,
KOTOpBIC OBLIM 3aBUCUMBI OT IPOTHUBOCTOSIIEH €My CTOPOHBI B 3TOM
MPOM3BOJICTBE, OAHK-3asBUTEIH HE CMOT — 0COOCHHO, KOT/Ia JIENI0 pac-
CMaTPUBAIOCh BepXOBHBIM KaCCAIMOHHBIM CYJAOM — HaJUIC)KaIlUM
00pa3oM U3JI0XKHUThH CBOIO TIO3UIIHMIO U 3AIIUTUTL CBOM HHTEpeCh». !

HccnenoBanne MOCTaBICHHBIX BOIPOCOB TO3BOJISET CIeIaTh He-
KOTOpbIe BbIBOJBI. OOpallleHue K yCiIyraM MpeICTaBUTElIs caMo 110
ceOe He MPUBOJUT K YTpaTe MPU3HAKOB MPEANPHHAMATEIBCKOMN Jie-
STeabHOCTH. OJHAKO TPEJACTABUTEIb MOMKET OBbITh HAJICJICH JIMIIb
TEMU MPaBaMH, KOTOPbIC MOTYT OBITh OMPEJIEIICHBI COJIEPIKAHUEM €T0
COOCTBEHHOM MPaBOCIIOCOOHOCTH; CJICI0BATEILHO, OH HE MOXKET CO-
BepIIaTh JEHCTBUS, TPEOYIOIIUE CIEIHABHBIX Pa3pelICHHid, aKTOB
JIETUTHMAIMH, HAaXOISIINXCS B KOMIIETEHIIMHM HMHBIX JHIl. Takxke u
MpeIIPUHUMATEIb, MOPYYUBIIHNA MPEJACTABUTEIIIO COBEPIICHUE Ta-
KHX JIeHCTBUH, HE CMIOCOOCH HAJICUTh €r0 COOTBETCTBYIOIIMMH Tpa-
BaMH U 00SI3aHHOCTSIMH.

B mensx obOecriedyeHHss MHTEPECOB MPEIIPUHUMATENS IEIeCO-
obpaszHa BBIpabOTKA IMPABOBON TO3HUIIMH B CyICOHOW MPaKTHKE O
MIPaBOMEPHOCTH HCTIoNIb30BaHus HOpM cTaThk 933 'K PO npu ctpa-
XOBaHWH MPEIIPUHUMATEILCKOTO PHCKA JICHCTBUI TpeacTaBUTENs
(meficTBUSL MPEICTaBUTEINS MPHU MPSMOM IPEACTaBUTEIBCTBE €CTh
JEHCTBHS CaMOTO MIPECTABIIIEMOTO).
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BOMPOCHI MCTTOAHEHS]
OBSISBAHHOCTEW MPEACTABUTEAS N AOCTVIXKEHWIS
HEOBXOAMMOTIO MNMPABOBOTO SOOEKTA

Crarbst HOCBSIIIEHA PACCMOTPEHHUIO BOITPOCOB UCIIOMHEHHS 00S3aHHO-
CTEH TIpeICTaBUTEINS U JOCTHKEHHUS HEOOXOAMMOT0 TpaBoBoro 3 dekra, B
YaCTHOCTH BO3MOKHOCTH IPUMEHEHHsI OTOBOPKHU O JEIbKpeiepe B OTHO-
HICHUSX TIPE/ICTABUTENIbCTRA.

KuiroueBnble cJioBa: npe/icCTaBUTENb, TPaBoBo 3QdekT, [lenbkpeaepe.
TSARAKHOV G. O., OLISAEVA O. V.

QUESTIONS EXECUTIONS DUTIES’
REPRESENTATIVE'S AND ACHIEVEMENTS
NECESSARY LEGAL EFFECT’'S

Article dedicated review execution issues responsibilities representative
and achievements necessary legal effect, in particular inthe features
applications reservations about del credere in relationships representation.

Keyword: representative, legal effect Credere.

C MOMEHTa YCTaHOBJICHHSI JOTOBOPHBIX OTHOLICHUH ACHCTBHS
MIPECTABUTENS] HOAUYUHSIOTCS IIPABUIaM O COOTBETCTBYIOIIEM J0TO-
Bope. [Ipu 3TOM MBI BpaBe UCXOIUTH U3 TOTO, YTO HPEACTABUTENb
MOJKET HE TOJIBKO «IPHOOpETaTh MpaBa U O0SI3aHHOCTH», HO U OCY-
LIECTBIIATH, BKJIIOYAsi COBEPIICHUE TAKUX aKTOB, KOTOPBIC BBI3BIBAIOT
paBoBOH 3P QEKT (TUIMYHBIM HPUMEPOM SBISIETCS YHUUTOXKEHHE
BEIIM MO YKa3aHUIO COOCTBEHHHUKA, YTO CJEIYET TOJKOBATh KaK OJ-
HOCTOPOHHIOIO PAaCIOPSIUTENbHYIO CHENKYy), a TakXKe HHBIX Jeii-
CTBHH, 00JIaIaI0MINX «PE3YIbTATUBHBIM 3(PHEKTOMM.

B cnyuae, ecniu He m30paHa KOHKpPETHAs MOJENb JAOTOBOPHOTO
B3aMMOJCHCTBUS, a TaKKe MPHU BblJadye JOBEPEHHOCTH O€3 JI0roBO-
pa, UCTIOJIHEHHUE JIOJIKHO OCYIICCTBIISITHCS C YUETOM TPaJAULMOHHON
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CXEMBI TPaXKJIaHCKO-ITPABOBOT'O PETyJIMPOBAHUS: MPUMEHECHUIO TOJI-
JIe)KaT oOIIMe TpaBUja O IOTOBOpax M obOs3aTenbcTBax. [Ipu ux ot-
CYTCTBUU — OCHOBHBIC Hayalla TPakJJaHCKOTO MpaBa ¥ 00IIUe HOPMBI
00 OCYIIECTBIICHUY I'PAXKIAHCKUX MIPAB, COACPIKAIIUE TPEITUCAHUS O
MIPUMEHEHUU OIICHOYHBIX KaTeropuil. OTHaKO JalieKo HEe BCE OHU MO-
I'YT OBITh MCIIOJIB30BAHKI JUIsl OLEHKU JCUCTBUH TpejcTaBuTeNs 0e3
OIPE/ICTICHHBIX YTOUHEHUN U MHTeprpeTanuu. [IpenbsBisaTh K HeMy
Takue e TpeOOBaHUS «Pa3yMHOCTW» JCWCTBUH, KaK U K CaMOMY
MIPEJICTaBIIEeMOMY, OBUIO ObI HEBEPHO, TIOCKOJIBKY MPECTABUTEIb HE
00J1a/laeT TeMU K& 3HAHUSIMU O CUTYaIUH, JACTaIsIX B3aUMOOTHOIIIC-
HUH ¢ TPETHUMH JINIIAMU U HH(OpMAaIUeit 0 MacIiTadbe MOCTaBICHHOM
nenn. YacTh mpoOsieM Takoro pojia periaeTcsl Wil JIOJKHA PeliaTh-
Csl MCXOJI M3 MPE3yMIIIHUNA WK 3apaHee JIOCTUTHYTBIX JTOTOBOPEH-
HOCTEH O pacrpe/ie]CHHN 00sI3aHHOCTEH U PUCKOB, MPHU 3TO CICIYET
pa3rpaHU4KMBaTh MPUMEHECHUE OLICHOYHBIX KATETOPUN B OTHOIICHUSIX
MIPEJICTABUTENS C TIPEACTABISICMBIM U B OTHOIIEHUSX €r0 C TPEThHUMH
JIUTIAMH.

OfHAaKO MOXET JIM Tepell MPEJCTaBUTE]IeM CTaBUTHCS 3ajada
(MOXHO JI1 BMCHHTH €MY) HEIPEMEHHOTO JIOCTHXKEHHs TPeOyeMoro
paBoBOro 3P dexra?

[IpencraBuTens yHnoJIHOMOYEH COBEpINATH JEHCTBUS, HO 00s-
3aH JI1 OH uX coBepuiats? [Ipu ycnoBuM, YTO CIOBO «00s3aH» MBI
TOJIKYEM KaK «HMMeeT O00sS3aHHOCTB», TO OTBET JOJDKEH OBITh IOJIO-
JKUTEIbHBIM, HO TOJILKO B CJy4ae, €CIH CTOPOHBI (TIPEJICTaBUTEIb
U TIPEJICTABIISIeMbII) YK€ CBSI3aHbI COOTBETCTBYIOIIUM JOTOBOPOM.
COOTBETCTBEHHO OTBET OYAET OTpPHUIATEILHBIM, €CJIH JIOTOBOP OT-
CYTCTBYET U UMEETCS JIUIIb JJOBEPEHHOCTh. OTPHUIATEIBHO CIIEIYET
OTBEUYaTh M TOTJA, KOTJlAa BhIPAXKEHUE «00s3aH COBEPIIUTH» O3HaYa-
€T JIMIIb BO3JIOKEHUE HA MPEICTABUTENST 00S3aHHOCTA HEMPEMEHHO
JIOCTUYb TOTO MPaBOBOTO 3(dekTa, KOTOPHIi BO3ZHUKAET U3 COBEp-
maeMbIx aeictBuil (caenok). C TOYKM 3peHHs OOIIero B3rsiia Ha
JIOTOBOPHOE TMPEJICTABUTEILCTBO KaK c(depy AUCIO3UTHBHOIO pe-
TYJIUPOBaHMsI, HEOOXOJUMOCTH COTJIACOBAHUS BOJIM CTOPOH TaKas
OIICHKA €IMHCTBCHHO BO3MOXHA. Oco00€e 3HAaUCHUE TIPU 3TOM HMEET
YCTaHOBJICHUE OO0S3aHHOCTH IPEJICTABUTEISI COBEPIIUTh TPEOYyEeMytO
C/EIKY U JOOUTHCS OIMPEICICHHOTO (0XKHUIaeMOr0) pe3yJsibTaTa s
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JEATEIbHOCTU MpEeANpUHUMATENCH, TAe KaKJ0€ 3BEHO ACHCTBHUI
(kakzast OT/eIbHAS CHICIKA) MOXKET OBITh PELIAIOIIUM U OMPEIENISTh
ycrex Ou3Heca B IISJIOM.

Hano mymate, 4To A pelieHus MOCTaBICHHOM 3aaud B Mpe-
CTaBUTEILCKUX JOTOBOPaX MOXKHO OBUIO ObI BOCIIOJIb30BAThCS YCIIO-
BHEM JIENTbKPEIepPe, TUTTMYHBIM TSI KOMUCCHOHHBIX OTHOIICHHH. !

B cootrBerctBum ¢ mynkrom 1 cratbu 993 I'K PO komuccuonep
HE OTBEYACT Mepe] KOMUTEHTOM 3a HEUCIIOJIHCHHUE TPEThUM JIUIOM
CIHCJIKH, 3aKJIIOYECHHOM C HUM 3a CYET KOMHUTEHTa, KPOME CIy4daesB,
KOT'JIa KOMHCCHUOHEP HE TPOSBUII HEOOXOAMMOM OCMOTPHUTEIIBHOCTH B
BBIOOPE ATOTO JIMIA JINOO TPUHSUT HA Ce0sl PydaTeIIbCTBO 32 UCIIOTHE-
HUE CICNKH (IeabKpeaepe).

Br3piBaeT unTEpec, B Kakoi CTeNeHU JaHHOE MPABUIIO TPUMEHHU-
MO K MPEJCTaBUTENBCTBY B IIEJIOM, a TAKXKE OTACIBbHBIM JIOrOBOpaM,
00CITy)KHBAFOIIIUM TaKHE OTHOIICHUSI.

OO01mast HapaBJICHHOCTh TAKOTO YCIIOBUS MPOCTa — C €ro MOMO-
LIBI0 KOMUTEHT CHUMAET PUCK IO CACNIKE B TOM YaCTH, KOTOPAsl CBA3a-
Ha ¢ KOHEYHBIM 3 dexToM. BHauane npeodiiagano MHEHHE, YTO MIPH
JIEJIbKpeiepe «KKOMUCCUOHEP HECET OTBETCTBEHHOCT 3a JIF000e Hapy-
LIEHUE CO CTOPOHBI TPETHETO JIUIIA, 32 UCKIIOUEHHUEM CITydaeB, KOraa
TaKoe HapyIlIeHHE OOYCJIOBJICHO TOBEJICHHEM KOMUTeHTa. Jlenmbkpe-
Jepe SBISACTCS PA3HOBUAHOCTHIO MOPYUHUTENHCTBA (CM. cTaThio 361
'K)».3%

CoBepIIeHHO HHOE TOJIKOBAHUE MOTYYHIIO YCIOBUS O JAeNIbKpeie-
pe B cyeOHo-apOuTpaxHoi npaktuke. CyneOHbIe Jiena o mpuMeHe-
HUIO YCIIOBUS ETbKpEAepe BCTPEUAIOTCS B OCHOBHOM TIpU pa3pelie-
HUU HAJIOTOBBIX CIIOPOB, CBSI3aHHBIX C 0OCTOSTEIHCTBAMHE TUIATEKCH
KOMHCCHOHEPY, B TOM YHUCJE MO JI0Ka3aTebCTBY HCIIONHEHUS KO-
MHUCCUOHEPOM 332 HHOCTPAHHOTO KOHTpAareHTa 00s3aHHOCTH IO Tepe-
YUCJICHUIO HA CUET HAJIOTOIUIATEIBIINKA SKCIOPTHOU BRIpyUKH. [Ipu
9TOM, XOTS B JIUTEpAType O ACIbKpeIepe 4acTo FOBOPST KaK O MOpy-
YUTEIbCTBE, B CYZcOHOM MpaKTUKe 00s3aHHOCTD TUIATEKA HA YCIOBH-

ST paxnanckuii kojeke Poccuiickoit ®Menpepanuu. YacTh TPeThs: OT
26 Hosi0pst 2001 . No 146-D3 (pen. ot 31.07.2020) // CIIC «KoHcynbraHT
mtocy. C. 28-29.

320 Kommenrapuii k I'pakaanckomy kopekcy P®: B 31. T. 2 / Iox pen.
T.E. A6ogoii, A. 0. Kabankuna. M.: FOpaiit-U3nat, 2006. C. 402.
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X JIeTbKpeiepe He MPU3HACTCS Pa3HOBHIHOCTHIO TMOPYUYHTEIHCTBA,
a MpaBUIa O TMOPYYUTEIHCTBE HE MPHUMEHSIOTCS TPH PYyUaTeIHCTBE
KoMHuccHOHepa. !

B apbutpaxcHO#l mpakTHKe Takke MOAYepKUBaeTCs, uTo (opma
pydarenbcTBa (JIeIbKpeepe) He ompe/esieHa 3aKOHOM, MOATOMY He
MPOTUBOPEUHUT 3aKOHY Takast hopMa pyvaTesbCTBa, KOT/1a KOMUCCHO-
Hep Oepet Ha ce0st 0053aHHOCTh OCYIIECTBIIATh IIATEKH KOMUTCHTY
32 KOHTpareHTa MO 3aKIOYCHHONW BO WCIOJHCHHE KOMHCCHOHHOTO
MOpYyYeHHUs caeike.**

O6neM 00sI3aHHOCTEH KOMHCCHOHEpa MPU YCIOBHU JIENIbKPE/Ie-
pe MokeT (OpPMHUPOBATHCS PasIUYHBIM 00pasom. B nmutepatrype u
KOMMEHTApHUSIX YacTO YKa3bIBAETCS, YTO paccMaTpuBaeMas HOpMa
obecreunBaeT MIaTek, HO TaK YTBEPXKIATh MOXKHO TOJHKO HA YPOB-
He 00IIEIKOHOMUYECKOTO B3IJIsAa HA CUTyaruio. [T0CKOIbKY coaep-
JKAHUEM OTOBOPKH JICIbKPE/epe SIBISCTCS YCTAHOBICHHE 00S3aHHO-
CTH KOMHCCHOHEpA 3alUTaATUTh KOMHUTEHTY HEMOCPEJICTBEHHO, ¥ HAC
3HAYUTENILHO OOJIBINIE OCHOBAHUN TOBOPUTH O MPOCTOM HCIIOJTHEHUH
JOTIOJTHUTENILHON 00s13aHHOCTH. [103TOMY — B OTHOIIEHUSX MEXKIY
KOMHCCHOHEPOM U KOMHUTEHTOM — JIeJbKpeepe He SBISIETCS CIIO-
co0OM oOecIieueHHs] UCIIOJHEHUST 00s3aTeNbCTB. BO3MOKHO, eciau
YUUTHIBATh BBI3BIBACMBIH 3P PeKT, 00ecneunTeNbHOE 3HaAUCHHE 00s-
3aHHOCTH KOMHCCHOHEpA TJIATUTh UMEET MO OTHOIICHHIO K TUIATEKY
OT TPETHErO JIUI[A KOMUTEHTY, HO B KOMHCCHH KOMHUTEHT HE CBS3aH
HETOCPEACTBEHHO C TPETHUM JHUIIOM. [109TOMY HETOYHBIMH SIBIISTFOTCS
YTBEPIKIACHHUS O TOM, YTO TP JACTbKPEaepe «KOMUCCHOHED TapaHTH-
PYeT IUTATeK OT TPETHEro JIMIA KOMUTEHTY»: TPEThE JIUI0 HE UMEET
00s3aHHOCTH TIepe; KOMUTEHTOM. ? CKopee KOMUTEHT HAXOJUTCS B
OoJbIIIel 3aBUCUMOCTH OT KOMUCCHOHEPA, TaK KaK TOCICAHNN U JIeii-
CTBYET OT COOCTBEHHOT'O MMEHH, U JIMYHO YIaCTBYET B CICIKE.

32 TTocranosinenue MeepanbHOro apouTpakHoro cyaa Bonro-Bstckoro
okpyra ot 27 derpaist 2007 roga Ne A17-1617/5-2006 // CIIC «I"apanT».

322 CyneOHO-apOUTpaskHas IPAKTUKA TPUMEHEHUsI | pak 1aHCKOTO KOZCK-
ca P®. Yactp Bropas. [lo marepuanam denepanbHoro apOUTpa)xHOTO Cyaa
Cesepo-3amnagHoro okpyra 3a 2000-2006 roasi / [Ton pen. FO.B. Pomanua //
CIIC «I"apaHT».

33 Tokap E. . [IpeanpuHUMAaTeNnbCTBO U MPEICTABUTENBCTBO: MpooIie-
MBI ¥ TeHJIeHLIUU ITpaBoBoro perynupoBanus. M.: UI' «HOpuct», 2008. C. 34.
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[TonmaraeM, 4TO MCHOJIB30BAHHE OTOBOPKH O ICIbKpENEpe BO3-
MOXHO U B IOTOBOpax MPsIMOTO MPEICTABUTEIBCTBA, YEMY HE MOXKET
oMenaTh «(QUAYIHAPHOCTE» OTHOIICHUH MEXy MPEICTaBIIICMbIM
u npejacraButeneM.*>* HecoMHeHHO, UTO MpodecCHOHANbHBIE MPEe-
CTaBUTEIH CIIOCOOHBI YCIIEIITHO MPUMEHSITH MOI00OHBIEC YCIOBUSI O JI0-
CTHKCHUH TapaHTUPOBAHHOTO Pe3yJIbTaTa 3a OTACIbHYIO IIATy.
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